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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9637. 


LILLIAN GLEASON, et al., Appellants, 

v. 

ACADEMY OF THE HOLY CROSS, a Corporation, 

Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order under Rule 50(b) of the 
Federal Rules of Civil Procedure setting aside a verdict 
and judgment for $7,000.00 in favor of the appellants 
(plaintiffs below) and entering judgment for the appellee 
(defendant below). The District Court had jurisdiction 
under Sections 11-301,11-305 and 11-306, and this court has 
jurisdiction under Section 17-101 of the District of Colum¬ 
bia Code, 1940 Edition. 
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STATEMENT OF CASE. 

The Facts. 

On December 23, 1945, while tlie appellants, pursuant to 
the appellee’s express invitation, were spending the Christ¬ 
mas holidays at the appellee’s school on Upton Street in 
Washington, where their daughter, a member of the Order 
of the Holy Cross, was on duty, the Appellant Lillian Glea¬ 
son fell in the balcony of the school’s chapel when she went 
in to listen to the Nuns singing in the chapel and sustained 
a hip fracture as a result of negligence on the part of the 
appellee. A $7,000.00 verdict and judgment in favor of the 
appellants was set aside and judgment entered for the ap¬ 
pellee under Rule 50(b) of the Federal Rules of Civil Pro¬ 
cedure. 

The Evidence. 

a. Appellants were in and upon the appellee’s premises 
pursuant to an express invitation, which ivas general in 
scope and included the balcony of the chapel where the in¬ 
jury occurred. 

Mrs. Gleason testified that “. . . we had been invited bv 
Sister Loretto, through our daughter—our daughter wrote 
the letter—having had the permission of the Superior—who 
is Sister Loretto, to come and spend the Christinas holi¬ 
days.” When they arrived at the school on the morning of 
December 22, 1945, they were assigned a room “Just op¬ 
posite the loft of the Chapel, or balcony.” Before the oc¬ 
currence out of which this action arose, she had been in 
the balcony of the chapel—“I had been taken in by Sister 
Lillian.” The morning they arrived they were taken across 
the hall to the balconv to attend Mass. During the first 
day they were in and out of their room, visiting the Sisters 
and the Sisters visited them and they had their meals with 
the Sisters. The next morning Sister Lillian took them 
across the hall again to the balcony to attend Mass. As to 
her presence in the balcony at the time of her fall, Mrs. 
Gleason testified: 
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“Q. When you suffered this fall, will you tell how it 
happened that you were in the balcony of the Chapel? 

A. Well, we had just come up from dinner, around 
1 o’clock in the day, December day, and Sister Lillian 
had just taken us in again, as people of our faith fre¬ 
quently do, to make a little visit, as we speak of it. We 
didn’t go any farther than just inside the door. We 
came out again. Sister Lillian went to her bedroom, 
and I remained in the hall, she told me she would come 
back in a few minutes and she would join me, and I 
heard this music downstairs and I involuntarily walked 
in, and the floor being very, very dark red, gave the 
illusion that it was all one level, and there were no 
lights except down in the main Chapel, there were no 
lights except these windows which are down below, and 
an amber color, and a December day, you can imagine 
the light they gave; and I just stepped right out into 
space, just as those steps are there (indicating jury 
steps), thev are a very good example of them.” (App. 
25-27, 31, 35, 36, 38, 39) 

Her testimony was corroborated by Mr. Gleason, who tes¬ 
tified the room assigned to them was “Almost directly 
across the hall” from the entrance to the balcony of the 
Chapel; that they had been in the entrance to the balcony 
about three times before Mrs. Gleason had her fall and that 
Sister Lillian took them there. (App. 44, 45, 47) Sister 
Rita Estelle testified that visitors were permitted to use the 
balcony of the chapel. (App. 57) There was no testimony 
that the appellants were told not to use the balcony of the 
chapel or any portion of it. There was no evidence that the 
entrance door was kept locked or even closed. There was 

no evidence that thev had used or had been told to use an- 

•> 

other portion of the chapel. In his opening statement to the 
jury, counsel for the appellee admitted that “arrangements 
were made so that she could use the rear portion of the 
choir loft during Mass, it being in consideration of the 
school for people of Mrs. Gleason’s age, that she be per¬ 
mitted to use that, and join in the services, rather than come 
down into the main portion of the chapel where all the Sis¬ 
ters were gathered for Mass. . . . They were assigned a 
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room, which was adjacent, by Sister Loretto, on the third 
floor, as has been designated by Mr. Hilland, for the con¬ 
venience of both Mr. and Mrs. Gleason, and for the con¬ 
venience of Sister Lillian. That was her immediate ap¬ 
pointment on that floor, her location.” (App. 90, 91 and 
21 ) 

b. The chapel ivas a part of the appellee’s school. 

The chapel, where the injury occurred, was a part of the 
appellee’s school grounds, buildings and operations. (App. 
28) 

c. Description of the balcony of the chapel where the in¬ 
jury occurred. 

The balcony was in the rear of the chapel. The entrance 
to the balcony was a rear entrance on an upper floor. It 
consisted of a wide double door. From the door f a dis¬ 
tance of 8 feet 3 inches, the balcony was 7 feet 1 Inches 
wide. The remainder of the balcony was 24 feet 8 inches 
wide. From the entrance door to the railing forming the 
front of the balcony, the balcony was 27 feet 7 inches long. 
The floor in the portion of the balcony nearest the entrance 
was on one level and the ceiling was 6 feet ll 1 /* inches 
high. The ceiling of the remainder of the balcony was 
higher and the floor was on four different levels; that is, it 
consisted of a series of four steps or platforms forward. 
Each step had a drop of 7 inches and each platform was 
3 feet wide. The bottom step was 7 feet 4 inches from the 
railing at the front of the balcony. The top step was 8 
feet 3 inches from the entrance door, or exactly in line with 
the walls where the width of the balcony increased to 27 
feet 7 inches. The floor of the entire balcony was concrete 
and one solid color—a dark red. Each side of the balcony 
had two windows, 21 1 / 4 inches apart, of stained glass of an 
amber color. Each window was 5 feet 1 inch high and 1SY> 
inches wide. They were near the front railing, the nearest 
one being 34 inches therefrom. They were 24 feet from 
the entrance door. (App. 18-20, 22-25) 
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d. Appellee maintained a hidden or concealed dangerous 
condition in the balcony. 

The Appellant Lillian Gleason testified as follows: 
. . the floor being very, very dark red, gave the illusion 
that it was all one level, and there were no lights except 
down in the main Chapel, there were no lights except these 
windows which are down below, and an amber color, and 
a December day, you can imagine the light they gave; and 
I just stepped right out into space, ...” (App. 27, 40-41) 
Her testimony was corroborated by the Sister Superior of 
the appellee’s school, Sister Loretto, who testified “the 
illusion only extended to the first step,” (App. 59) By the 
“first step” she meant “The first, at the top.” . . . “The 
one nearest the entrance.” (App. 60) “The illusion was 
that the first step and the second step are the same. . . .” 
(App. 62) This was where Mrs. Gleason fell. (App. 27, 
2S, 41, 42) Corroboration also came from Sister Rita 
Estelle (App. 70-73) and from Mrs. Elizabeth Owen Elliott, 
who had sustained a fall at the same place, (App. 76-77) 
and from the appellant’s daughter, Sister Lillian. (App. 
63-64) Two other visitors had sustained falls at the same 
place. (App. 63, 64, 76, 77) 

e. Appellee knew of the dangerous condition in the bal¬ 
cony before Mrs. Gleason’s fall and injury. 

Sister Loretto testified that she had been on duty at the 
school for twelve years; that her present position is the 
Superior; that they have a House Council, of which she is 
a member, and which serves in an advisory capacity to 
her; that she is the one who authorizes the action if there 
is anything to be done about the school buildings or 
grounds; that she first saw that the illusion existed there 
in relation to that first step before Mrs. Gleason’s fall. 
(App. 58, 60-61) Her sister, Mrs. Elliott, testified that she 
fell at the same place “shortly after the building was com¬ 
pleted” around 1938. (App. 76-77) There was no testimony 
that appellee was unaware of the dangerous condition, and 
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all tlie facts and circumstances tended to show that they 
knew of it. 

/. Mrs. Gleason did not know of the dangerous condition 
and appellee did not warn her of it or take any other pre¬ 
cautions for the safety of persons using the balcony. 

Mrs. Gleason testified that she did not know about the 
changes in the level of the floor and no one told her of their 
presence. (App. 27, 28) She further testified that there 
was no handrail. (App. 42) There was no evidence that 
appellee warned Mrs. Gleason or had taken any precautions 
to warn persons using the balcony of the danger. 

g. The trial judge’s view of the case during the trial. 

During the trial, the trial judge said: 

“The Court: My view of the case is this: That 
plaintiff was an invitee to that place, and the defendant 
owed a duty to exercise ordinary care for her safety, 
and if there were any places which were dangerous, 
and the danger was not obvious, and that was a place 
to which she might be reasonably expected to go, un¬ 
attended, then it was their duty to see that this place 
was reasonably safe for her. 

It seems to me that is the essence of it.” (App. 80) 

h. The trial judge’s instructions to the jury. 

The pertinent portion of the trial judge’s instructions to 
the jury was as follows: 

“When a person is invited to a house, or a building 
such as this, they are naturally expected to go to cer¬ 
tain parts of that building, and ordinarily they are not 
expected to go to certain others, so the first question 
for you to determine is whether the defendant had rea¬ 
sonable grounds to believe that the plaintiff would go, 
upon this particular portion of the building, where she 
slipped and fell. 

“If the defendant had reasonable grounds to believe 
that she would go there, unattended, then the defendant 
was under obligation to use reasonable care for her 
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safety, but if no such reasonable grounds for belief ex¬ 
isted, then the defendant was under no obligation to 
take charge,—rather,—to see that this particular por¬ 
tion of the premises was safe for the plaintiff. 

“Now, the plaintiff claims that this place, these steps 
which have been described to you, constituted a place of 
danger for anyone walking upon them, unless they were 
properly lighted, unless there was some safeguard by 
way of warning, or some other safeguard for the pro¬ 
tection of the person using those steps; so, if you find, 
from the preponderance of the evidence, that there was 
reasonable grounds to expect that the plaintiff would 
use these steps, then take up the question as to whether 
the defendant did use those precautions which a reason¬ 
able person would use. 

“The defendant was not an insurer of these premises 
against anyone falling upon them, but the only question 
is, whether, under all the circumstances, there was rea¬ 
sonable grounds to believe that a person using them 
might fall and be injured. 

“Now, I have admitted evidence of two other persons 
falling at this place, but whether the conditions of light¬ 
ing were the same, or other conditions, is for you to de¬ 
termine. If the conditions were not the same, then you 
should give no weight to the fact that these falls took 
place; but, as I say, if the conditions were the same, 
why then you may consider them as showing whether 
or not there was a likelihood of danger at this particu¬ 
lar point. 

“There is nothing inherently dangerous in these 
steps. They were for the use of those who knew of 
their existence, and the only question is whether, so far 
as danger was concerned, the question of lighting, of 
warning, or of any other circumstances that might be 
considered necessary or proper for the safety of those 
using this particular portion of the building. 

“There is another question for you to consider. 

“Even if you should find that the defendant had rea¬ 
sonable grounds to believe that the plaintiff would use 
this particular portion of the building, and the defen¬ 
dant did not use those precautions which an ordinarily 
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prudent person would use for her protection, then con¬ 
sider whether or not she, herself, was negligent in the 
manner in which she went upon this particular portion 
of the premises; whether, if it was not properly lighted, 
she used proper care in seeing to her own safety and, 
taking all circumstances into consideration, whether or 
not she used that degree of care which an ordinarily 
prudent person would use. 

“If she did not, then, even though the defendant was 
negligent, she cannot recover because her own negli¬ 
gence would be a contributing cause to the accident.” 
(App. 84-86) 

i. The facts found by the jury. 

In view of the evidence and instructions by the court, 
it may be assumed from the verdict that the jury found the 
facts as follows: 

(1) That the appellants were expressly invited to the 
appellee’s premises and that the invitation extended to the 
particular portion thereof where Appellant Lillian Gleason 
was injured, 

(2) That the appellee knew of the dangerous condition 
in the balcony and was negligent in failing to give warning 
or use any other precautions that might be necessary or 
proper for the safety of the Appellant Lillian Gleason while 
using the particular portion of the premises where she was 
injured, and 

(3) That the Appellant Lillian Gleason was not guilty of 
contributory negligence. 

j. The trial judge's opinion sustaining the motion under 
Ride 50(b). 

In ruling on the appellee’s motion under Rule 50(b), the 
trial judge read and filed an opinion as follows: 

“I think that the question involved is well stated in 
Peebles v. Exchange Building (CCA-6) 1926,15 F. (2d) 
335, when the court said: 
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im * * The declarations allege that she was on the 
defendant’s premises by invitation. But this is not 
sufficient. She must have been where she was when 
she fell by such invitation. If in being there she was 
a licensee or trespasser, no recovery can be had. 
Licensees must take the premises as they find them. 
The owner thereof is not bound to care for their 
safety, otherwise than to refrain from setting a trap 
for them and other active negligence.’ 

“The place where Mrs. Gleason fell was not inher¬ 
ently dangerous and there is no evidence to show any 
express or implied invitation to go there.” (App. 16) 

STATEMENT OF POINTS. 

The court erred in setting aside the verdict and judgment 
in favor of the appellants and entering judgment for the 
appellee under Rule 50(b) of the Federal Rules of Civil 
Procedure. 


SUMMARY OF ARGUMENT. 

1. The jury found, under appropriate instructions by the 
court, that the invitation extended to the balcony of the 
chapel where Appellant Lillian Gleason’s fall and injury oc¬ 
curred. There was substantial evidence to support that 
finding. 

2. The question whether the invitation extended to the 
balcony of the chapel was for the jury. The invitation was 
general in scope, both as to time and area, and its 
extent had to be determined from all the facts and cir¬ 
cumstances shown by the evidence. Reasonable men might 
differ about the extent of the invitation. 

3. Whether the Appellant Lillian Gleason was an invitee 
or licensee in the balcony of the chapel, the appellee owed 
her the duty to warn her of the danger known to the Appel¬ 
lee and unknown to her. The duty to warn of known dan¬ 
gers is owed to a licensee as well as to an invitee. This 
case should be decided upon the language of the decision 
in Bennett v. Railroad Co., 102 U. S. 577. 
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4. Appellants were invitees upon the appellee’s property. 
A strictly business or commercial relationship is not an in¬ 
dispensable element of the relationship of invitor and invitee. 
A common interest or mutual advantage is sufficient. Mem¬ 
bers and visitors who are invited to religious and educa¬ 
tional institutions are invitees. There is “a common in¬ 
terest or mutual advantage” between religious and edu¬ 
cational institutions and their members and visitors which 
is sufficient to create the relationship of invitor and in¬ 
vitee. If the Appellants’ status as invitees must turn on 
the commercial element of their visit, the evidence showed 
that element too. 

5. Appellant Lillian Gleason being an invitee in the bal¬ 
cony of the chapel, the appellants were entitled to have 
their verdict and judgment stand even if the steps were not 
inherently dangerous. An invitee need not prove an in¬ 
herent danger but need merely prove that the invitor failed 
to use ordinary care to maintain his property in a reason¬ 
ably safe condition. 

6. The steps in combination with other permanent fea¬ 
tures and characteristics of the balcony of the chapel were 
inherently dangerous and consequently the appellants were 
entitled to have their verdict and judgment stand whether 
the Appellant Lillian Gleason was an invitee or a licensee 
in the balcony of the chapel. The dangerous condition was 
in the nature of a trap or nuisance which rendered the 
appellee liable to a licensee as well as to an invitee. 
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ARGUMENT. 

The Court Erred in Setting- Aside the Verdict and Judgment 
in Favor of the Appellants and Entering Judgment for 
the Appellee Under Rule 50(b) of the Federal Rules of 
Civil Procedure. 

1. The evidence showed and the jury found, under appro¬ 
priate instructions by the court, that the invitation 
extended to the balcony of the chapel. 

The evidence showed that the invitation pursuant to 
which the appellants were in and upon the appellee’s 
premises was general. They were invited to spend the 
Christmas holidays there. The students were at their 
homes for the holidays. The appellants were assigned a 
room across the hall from the entrance to the balcony for 
their convenient use of the balcony. They had their meals 
with the Sisters, they visited the Sisters and the Sisters 
visited them. They had been taken into the entrance of the 
balcony to attend Mass and for visits. They were never 
told not to go into the balcony. The door was not locked or 
even kept closed. The place was a chapel. It was early 
afternoon. The nuns were singing in the chapel. It was 
a natural thing for the Appellant Lillian Gleason to go in to 
listen to them. She was of their faith; they were her friends 
and she had been made to feel like one of the community. 
The facts and circumstances 1 tended to show that she 
could reasonably be expected to use the balcony at the 
time and under such circumstances. 

The court could not say as a matter of law that the ap¬ 
pellee did or did not intend for the Appellant Lillian 
Gleason to use that portion of the balcony where she was 
injured at the time and under the circumstances that she 
was injured, and ruled correctly during the trial that 
this was a question of fact for the jury to determine from 
all the facts and circumstances shown by the evidence. 

1 For a further statement and discussion of the facts and circumstances see 
pages 2 to 22 of this brief. 
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The court’s instructions to the jury about this issue of 
fact was corrcet and proper. 

The jury found from the evidence and the court’s 
instructions that the invitation extended to the balcony 
at the time and under the circumstances that the Appel¬ 
lant Lillian Gleason was injured. 

2. The question whether the invitation extended to the por¬ 
tion of the premises where the fall and injury occurred 
was for the jury. 

In Malolepszy v. Central Market, Inc., et at., 143 Neb. 
356, 363, 9 N. W. (2d) 474, 478, the court said: 

“ ... The invitation was general.The scope of 

the invitation must therefore be determined, not only 
from the conversation of the parties, but from all the 
facts and circumstances existing at the time the acci¬ 
dent occurred. Certainly, under such circumstances, 
the scope of the business invitation extended is a ques¬ 
tion of fact to be determined by the jury after a con¬ 
sideration of all the evidence bearing upon the issue. 
In determining this question, the jury could well con¬ 
sider the fact that the invitation was not limited to 
any particular door or means of entrance . . . They 
should also consider whether the Central Market, in 
extending the invitation as it did, was bound to anti¬ 
cipate that a reasonable and prudent person might not, 

after finding one door closed, use the other. 

Under the record the scope of the invitation extended 
and the question whether plaintiff acted within such 
scope are clearly questions to be submitted to the 
jury under proper instructions. They having decided 
them for the plaintiff upon evidence sufficient to sustain 
a verdict, this court is required to give effect thereto. ’ ’ 

In Coberth v. Great Atlantic & Pacific Tea Company, 
36 App. D. C. 569, 575, there was evidence that the plain¬ 
tiff had been told not to go into the portion of the premises 
where the injury occurred. This court said: 

“The general rule to be deduced from these and other 
cases is that responsibility in a given case extends no 
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further than the invitation; in other words, that the 
owner’s liability for the condition of his premises is 
coextensive with his invitation. The Court in effect 
so charged the jury in the present case.” 

In Jackson v. Capital Transit Co., 69 App. D. C. 147, 99 
F. (2d) 380, this court said: 

“ ... on a motion for a directed verdict, it is well set¬ 
tled that the evidence must be construed most favorably 
to the plaintiff; to this end he is entitled to the full 
effect of every legitimate inference therefrom. If upon 
the evidence, so considered, reasonable men might 
differ, the case should go to the jury; if, on the other 
hand, no reasonable man could reach a verdict in favor 
of the plaintiff, the motion should be granted.” 

In Berry v. United States, 312 U. S. 450, 61 S. Ct. 637, 85 
L. Ed. 945, the Supreme Court, referring to Rule 50(b), 
said: 


“ . . . But that rule has not taken away from juries 
and given to judges any part of the exclusive power of 
juries to weigh evidence and determine contested 
issues of fact—a jury being the constitutional tribunal 
provided for trying facts in courts of law.” 

The American Law Institute, Restatement of the Law of 
Torts—Negligence—Chapter 13, Title E, Paragraph 343 
states: 

“b. When business visitor on part of premises not 
held open for business purposes. Under the rule 
stated in this Section, a possessor of land is subject to 
liability to another as a business visitor only for such 
bodily harm as he sustains while upon a part of the 
land upon which the possessor gives the other reason to 
believe that his presence is permitted or desired be¬ 
cause of its connection with the business or affairs of 
the possessor and which as such is held open to the 
other as a business visitor. In determining the area 
included in a buiness invitation, the nature of the 
business to be transacted is of great importance. * * * 
There are many facilities which are offered to cus- 
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tomers or patrons such as the rest rooms of a theatre, 
shop or filling station which are as much a part of the 
business premises as the auditorium, shop or station 
itself. Where it is customary that customers or patrons 
shall be free to go to certain parts of the premises, the 
customer or patron is a business visitor thereon unless 
the possessor exercises reasonable care to apprise the 
customer or patron that the area of invitation is 
more narrowly restricted. * * # Since the status of the 
other as a business visitor depends upon whether the 
possessor should have known that his visitor would be 
led to believe that a part of the premises are held open 
to him as a business visitor, the question is often one 
of fact and as such a matter for the jury, subject to 
the normal control which the court exercises over the 
jury’s function in such matters.” (Italics supplied) 

The trial judge, in his opinion sustaining the appel¬ 
lee’s motion under Rule 50 (b), cited Peebles v. Exchange 
Building, (CCA-6) 1926, 15 F. (2d) 335. In that case, the 
place where the plaintiff fell and was injured was remote 
from the portion of the building to which she had been 
impliedly invited. There was nothing tending to show 
that the invitation extended to the place of the fall and 
injury. 

3. Appellee owed Appellant Lillian Gleason the duty to 
warn her of the danger known to appellee and unknown 
to her whether she was an invitee or licensee in the 
balcony. 

The trial judge informed counsel that he thought the 
appellants were invitees, but would not so instruct the 
jury; that is, he was “not going into the legal definition” 
and he did not (App. 80, 81, 84-86) 

Whether the Appellant Lillian Gleason was an invitee or 
a licensee in the balcony of the chapel when she was injured, 
the appellee owed her the duty to warn her of the danger 
known to the appellee and unknown to her. 
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The American Law Institute, Restatement of the Law 
of Torts—Negligence—Chapter 13, Title E, Paragraph 
343 states: 

“O'- Distinction between possessor's duty to gratu¬ 
itous licensee and duty to business visitor. There is 
only one particular in which one who holds his land 
open for the reception of business visitors is under a 
greater duty in respect to its physical condition than a 
possessor who holds his land open to the visits of a 
gratuitous licensee. The possessor has no financial in¬ 
terest in the entry of a gratuitous licensee; and, 
therefore, such a licensee is entitled to expect nothing 
more than an honest disclosure of the dangers which 
are known to the possessor. On the other hand, the 
visit of a business visitor is or may be financially 
beneficial to the possessor. Such a visitor is entitled 
to expect that the possessor will take reasonable care to 
discover the actual condition of the premises and either 
make them safe or warn him of dangerous conditions. 
As stated in 342, a possessor owes to a bare licensee 
only the duty to exercise reasonable care to disclose to 
him dangerous defects which are known to him and 
are likely to be undiscovered by the licensee. Toward 
the business visitor, the possessor owes the additiinal 
duty to exercise reasonable care to make the land safe 
for the reception of his visitor or, at the least, to as¬ 
certain the actual condition of the land so that by warn¬ 
ing the visitor thereon, he may give the visitor an 
opportunity to decide intelligently whether or not 
to accept the invitation or permission.” 

In Bennett v. Railroad Co., 102 U. S. 577, 26 L. Ed. 235, 
the Supreme Court said: 

“2. The facts disclosed by the pleadings, and by the 
demurrer conceded to exist, seem tor bring this case 
within the rule, founded in justice and necessity and 
illustrated in many adjudged cases in the American 
courts, that the owner or occupant of land who, by in¬ 
vitation, express or implied, induces or leads others 
to come upon his premises, for any lawful purpose, is 
liable in damages to such persons, they using due care, 
for injuries occasioned by the unsafe condition of the 
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land or its approaches, if such condition was known to 
him, and not to them, and was negligently suffered to 
exist, without timely notice to the public or to those 
who were likely to act upon such invitation. R. R. Co. 
v. Hanning, 15 Wall., 649 (82 U. S., XXI., 220); Carle- 
ton v. Iron & Steel Co., 99 Mass., 216; Sweeny v. R. R. 
Co., 10 Allen, 368; Whart., Negl., secs. 349-352; Cooley, 
Torts, 604-607, and authorities cited by those authors. 
The last named author says that when one ‘Expressly 
or by implication invites others to come upon his prem¬ 
ises, whether for business or for any other purpose, it 
is his duty to be reasonably sure that he is not inviting 
them into danger, and to that end he must exercise or¬ 
dinary care and prudence to render the premises rea¬ 
sonably safe for the visit.’ 

“The rule is also illustrated in many cases in the 
English courts, some of which it may be well to examine 
* • • • • • • • •• 

“We forbear further citation of authorities. It is 
clear that the rule which obtains in the English courts is 
in harmony with that generally recognized in the 
courts of this country. . . . . . 

“It cannot be pretended that Bennett, at the time he 
was injured, was, in any sense, a trespasser upon the 
premises of the Company. Nor is this case, like many 
cited in the books, of mere passive acquiescence by the 
owner in the use of his premises by others. Nor is it 
a case of mere license or permission by the owner, with¬ 
out circumstances showing an invitation extended, or 
an inducement, or, in the language of some of the cases, 
an allurement, held out to him as one of the general 
public. It is sometimes difficult to determine whether 
the circumstances make a case of invitation, in the 
technical sense of that word, as used in a large number 
of adjudged cases, or only a case of mere license. 
‘The principle,’ says Mr. Campbell, in his treatise 
on Negligence, ‘appears to be that invitation is in¬ 
ferred where there is a common interest or mutual ad¬ 
vantage, while a license is inferred where the object is 
the mere pleasure or benefit of the person using it.’ ” 

If the courts had always applied the above language of 
the Supreme Court in Bennett v. Railroad Company, there 
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would not be so much confusion as there seems to be in the 
decisions involving the liability of possessors of land to 
persons invited thereon. Some of the cases seem to have 
been decided upon the label of “invitee” or “licensee” 
rather than upon the facts. In Traveller’s Ass’n v. Prin- 
sen, 291 U. S. 576, 580, 7S L. Ed. 999, the Supreme Court 
pointed out the capacity a label may have to mislead. The 
court said: 

“The respondent tells us that the assured at the 
time of the collision was a voluntary guest, and makes 
much of the label. The payment or non-payment of a 
fare has little, if any, bearing upon the problem to be 
solved, yet the label, unless scrutenized, may have 
capacity to mislead. In his relation to this enterprise, 
Prinsen was more than a voluntary guest. He was a 
business ‘invitee’ riding out and back at the invitation 
of the owner because of a business interest common to 
them both. Bennett v. Railroad Co., 102 U. S. 577, 582, 
584; Heskell v. Auburn L., H. & P. Co., 209 N. Y. 86, 
102 N. E. 540; Hoefeli v. Wooddrich Engineering Co., 
255 N. Y. 442, 448; 175 N. E. 123; Indermaur v. Dames, 
L. R. 1 C. P. 274; American Law Institute, Restate¬ 
ment of Torts, Tentative Draft No. 4 §§202, 213,.... ” 

The following cases involving “licensees” illustrate that, 
where the possessor of land knows of the dangerous condi¬ 
tion, so far as his duty to give warning is concerned, there 
is no difference in his duty to a licensee and his duty to an 
invitee: 

A motorboat owner is liable for injuries sustained 
by his guest in slipping on a waxed deck when the 
owner’s employee failed to warn the guest that the deck 
had recently been waxed. The Blue Moon 111, 60 F. 
(2d) 653, 654. 

The master is liable for injuries to guest of house 
servant for injuries sustained in fall when guest failed 
to see a step down when leaving by an unlighted en¬ 
tranceway since landowner owed guest as licensee duty 
not to subject her to danger and to warn her of known 
danger unknown to her. Deacy v. McDonnell, 131 
Conn. 101,104, 38 A. (2d) 181,183. 
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A non-paving but permissively present spectator 
who sustained injuries descending a stand of seats when 
there was a drop to one of the steps of nearly twice the 
usual distance, may recover from the proprietor who 
knew of the danger and should have realized that it 
might not be noticed by a careful visitor. Recreation 
Centre Cory. v. Zimmerman, 172 Md. 309, 312, 191 Atl. 
233, 234. 

A person who enters a store to sell proprietor some 
vegetables and then uses toilet may recover when he 
fell through hole in floor which was known to proprietor 
who cave no warning. Eashim v. Cliimiklis, 91 N. H. 
456, 457, 21 A. (2d) 166, 16S. 

An owner of a home who knows a porch railing is 
defective and does not fix it or warn others of its 
dangerous condition is liable to his mother-in-law for 
injuries received when she placed her hand on the rail¬ 
ing which gave way causing her to fall off the porch. 
Rushton v. Winters, 331 Pa. 78, 80, 200 Atl. 60, 61. 

See Annotation to Greenfield v. Miller, 12 A.L.R. 9S2, 
985-986, and Annotation in 92 A.L.R. 1005. 

4. Appellants were invitees. 

During the trial, the trial judge said he thought the 
appellants were invitees. (App. 80) He was right. 

Counsel for the appellee argued below that the status of 
the appellants could not have been that of an invitee be¬ 
cause they did not enter for business purposes. On that 
premise, he based his non-liability argument. If that argu¬ 
ment is sound, no one attending church could be an invitee 
in a church; everyone attending church would be a licensee 
and churches would have no duty to use ordinary care to 
maintain their properties in a reasonably safe condition. 
That argument tortures the language of the Supreme 
Court in Bennett v. Railroad Company, 102 U. S. 577, supra. 
Under that argument, the “common interest or mutual ad¬ 
vantage”, referred to by the Supreme Court, must be 
strictly business or commercial in nature—without a strictly 
business or commercial relationship, the relationship of 
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invitor and invitee and the duty to use ordinary care can¬ 
not arise. If that were the law, it would not be founded on 
reason. It ought not to be the law, and it is not the law. 

In Davis v. Central Congregational Society, 129 Mass. 
367, 371, the court ruled that one attending a church con¬ 
ference of delegates from member churches in a member 
church had the status of an invitee although she was not a 
delegate from her congregation. 

In Heckman v. Sisters of Charity, 5 Wash. (2d) 699, 705,' 
106 P. (2d) 593, 595, it w^as held that a person visiting a 
hospital to attend a graduation of its nurses is an invitee 
and not a mere licensee. The court said: 

“Appellant next argues that respondent was a gratui¬ 
tous licensee, and not an invitee, a licensee having been 
defined as: ‘A person who is privileged to enter or 
remain upon land by virtue of the possessor’s consent, 
whether given by invitation or permission.’ Restate¬ 
ment of the Law of Torts, vol. 2, p. 893, fl330. 

“In this connection, appellant relies upon authorities 
which support the rule that a mere licensee may recover 
only for wanton or willful injury. 

“(2) The training of nurses by appellant consti¬ 
tuted an important part of its work. Much attention 
was paid to this part of its operations, and appellant 
trained its nurses at considerable expense, receiving, of 
course, services in return. It is a matter of impor¬ 
tance to hospitals to always have available a sufficient 
number of intelligent young women of high character, 
who are well trained and competent nurses. In order 
to attract desirable candidates for the profession of 
nursing, the course of study and practice is naturally 
made as pleasant and interesting as the arduous work 
required will permit. The holding of a capping cer¬ 
emony, and the recognition thereby of the fact that 
certain young women have successfully attained a 
certain grade in their course, is one method of showing 
appreciation by a hospital of the efforts on the part of 
those who are to receive their caps, to successfully 
accomplish completion of the course of training. We 
are of the opinion that in holding this ceremony, and 
in informing the young women who were to be honored 
on that occasion that they could invite their friends to 
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attend the exercises, the hospital assumed towards 
persons who were so invited the relationship of an in- 
vitor, and that respondent was not a mere licensee, 
but on the occasion of the accident was appellant’s in¬ 
vitee. Holm v. Investment & Securities Co., 195 
Wash. 52, 79 P. 2d 708. As to appellant’s responsi¬ 
bility to an invitee, see Cohen v. General Hospital Soc. 
of Connecticut, 113 Conn. 188, 154 A. 435; Sisters of 
Charity v. Duvelius, 123 Ohio St. 52, 173 N. E. 737; 
McLeod v. St. Thomas Hospital, 170 Tenn. 423, 95 S. W. 
2d 917.” 

In Weigel v. Reintjes, Mo. App. —, 154 S. W. (2d) 412, 
416, it was held that a worshiper, standing in the courtyard 
of a church, waiting for opportunity to enter the church as 
soon as the crowd leaving the church should pass, was an 
invitee on the church premises. The court said: 

“ .... Plaintiff was an invitee upon the premises of 
defendant, and while defendant was not an insurer of 
her safety, he nevertheless owed her the duty to 
exercise ordinary care to keep the used parts of the 
premises and the entrances thereto in a reasonably 
safe condition for her use and the use of persons ac¬ 
cepting the invitation to attend the church. Glaser v. 
Rothschild, 221 Mo. 180,120 S. W. 1, 22 L. R. A. (N. S.) 
1045,17 Ann. Cas. 576; Scott v. Kline’s Inc., Mo. App., 
284 S. W. 831; Main v. Lehman, 294 Mo. 579, 243 S. W. 
91; Smith v. Sears, Roebuck & Co., Mo. App., S4 S. W. 
2d 414.” 

In Guilford v. Yale University, 128 Conn. 449, 23 A. (2d) 
917, 918, a graduate of the university was injured on the 
university property while attending his class reunion. 
The court said: 

“(1-4) If one comes upon the land of another by 
that other’s invitation, he is entitled to the protection 
of an invitee. Werebeychick v. Morris Land & Develop¬ 
ment Co., Inc., 108 Conn. 226, 228, 142 A. 739; Ward v. 
Avery, 113 Conn. 394, 396,115 A. 502; Carlson v. Asso¬ 
ciated Realty Corporation, 114 Conn. 699, 702, 159 A. 
885. An invitation is implied where one person goes 
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upon the land of another for their mutual benefit. Pom- 
ponio v. New York, N. H. & H. R. Co., 66 Conn. 528, 537, 
34 A. 491,32 L.R.A. 530,50 Am. St. Rep. 124; Reardon v. 
Shimelman, 102 Conn. 383, 386, 128 A. 705, 39 A.L.R. 
287. Passing both the claim of an express invitation, 
for which there is some basis in the admissions in the 
pleadings, and the question of mutual benefit, there is 
another set of circumstances from which an invitation 
may be implied. In Sweenev v. Old Colony & Newport 
R. Co., 10 Allen 368, 92 Mass. 368, 373, 87 Am. Dec. 
644, Chief Justice Bigelow said this: ‘The gist of the 
liability consists in the fact that the person injured 
did not act merely for his own convenience and pleasure, 
and from motives to which no act or sign of the owner 
or occupant contributed, but that he entered the prem¬ 
ises because he was led to believe that they were in¬ 
tended to be used by visitors or passengers, and that 
such use was not only acquiesced in by the owner or 
person in possession and control of the premises, but 
that it was in accordance with the intention and design 
with which the way or place was adapted and prepared 
or allowed to be so used. The true distinction is this: 
A mere passive acquiescence by an owner or occupier 
in a certain use of his land by others involves no li¬ 
ability ; but if he directly or by implication induces per¬ 
sons to enter on and pass over his premises, he thereby 
assumes an obligation that they are in a safe condition, 
suitable for such use, and for a breach of this obligation 
he is liable in damages to a person injured thereby.’ 
See, also, Davis v. Central Congregational Society, 129 
Mass. 367, 371, 37 Am. Rep. 368; Furey v. New York 
Cent. & H. R. R, Co., 67 N. J. L. 270, 274, 51 A. 505; 
Kruntorad v. Chicago, R. I. & P. R. Co., Ill Neb. 753, 
755, 197 N. W. 611; Kalus v. Bass, 122 Md. 467, 473, 
89 A. 731, Ann. Cas. 1916A, 985. This general prin¬ 
ciple is in harmony with the rule as stated in cases like 
Reardon v. Shimelman, supra. Applying it to the 
facts of this case it is clear that the jury could have 
found that plaintiff was on the premises as an in¬ 
vitee. As such the defendant owed him the duty of 
exercising reasonable care to have its premises safely 
constructed and maintained and to guard against sub¬ 
jecting him to dangers of which it was cognizant or 
which it might reasonably have anticipated. Smith v. 
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Union & New Haven Trust Co., 121 Conn., 369, 371, 185 
.A. 81; Ward v. Avery, supra.” 

The case at bar is not a case of one coming into property 
upon an implied invitation, narrowly limited in its scope; 
that is, to a particular time and to a particular portion of 
the premises. It is a case of an express invitation, general 
in scope. The invitation was for the Christmas holidays 
and they were to eat, sleep, worship, visit with and be visited 
by the Sisters, and to enjoy the religious life of the commu¬ 
nity. How can it be argued that the appellee had no duty 
to exercise ordinary care to maintain the balcony of the 
chapel in a reasonably safe condition and no duty to warn 
the appellants of the known dangerous conditions therein? 

Moreover, if the appellant’s status must turn on the 
business or commercial nature of their visit, we have that 
element too. Everybody knows that religious institutions 
are maintained and operated, in whole or in part, by vol¬ 
untary contributions. The Appellant Lillian Gleason tes¬ 
tified on cross-examination as follows (App. 30): 

“Q. And you were assigned a dormitory room, as 
they call it? A. Yes, sir. 

Q. A room usually occupied by— A. Four girls. 

Q. And there is in connection with that room, toilet 
facilities? A. Yes, and a private bath. 

Q. And it is just similar to the equipment of a hotel 
room, is it not? A. Well, I presume you would say so. 
The girls pay board there. 

Q. Now, you paid nothing during the course of your 
visit there? A. Not in actual money, but I know you 
usually do something—you know how it is, you usually 
do something when vou visit a Home. 

Q. Yes, that is a contribution that you make in view 
of your— A. In a way, yes.” 

That there is “a common interest or mutual advantage” 
between religious and educational institutions and their 
members and visitors needs no argument. 
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5. Appellant Lillian Gleason was an invitee in the balcony 

of the chapel and consequently appellants were entitled 
to have their verdict and judgment stand even if the 
steps were not inherently dangerous. 

In his instructions to the jury as well as in his opinion sus¬ 
taining the appellee’s motion under Rule 50(b), the trial 
judge ruled that the steps were not inherently dangerous. 
When he instructed the jury he was of the opinion that the 
Appellant Lillian Gleason was an invitee in the balcony of 
the chapel. When he sustained the motion under Rule 
50(b) he was of the opinion that she was a mere licensee 
therein. Thus, at the trial, he ruled that to recover on the 
theory that she was an invitee therein, the appellants need 
not show an inherent danger. This latter ruling was plainly 
correct because it is well settled that an invitee need merely 
prove that the invitor failed to use ordinary care to main¬ 
tain his property in a reasonably safe condition. Conse¬ 
quently, if this court rules, as we have hereinbefore shown it 
must, (a) that the question whether the invitation extended 
to the balcony of the chapel was a question of fact for the 
jury, and, the jury having found it did, (b) that the Appel¬ 
lant Lillian Gleason was an invitee therein, it will follow 
from such rulings that the appellants were entitled to have 
their verdict and judgment stand even if the steps were not 
inherently dangerous. 

6. The steps, in combination with other conditions and ele¬ 

ments in the balcony, were inherently dangerous and 
consequently appellants were entitled to have their 
verdict and judgment stand whether Appellant Lillian 
Gleason was an invitee or licensee in the balcony of the 
chapel. 

It may be assumed from the verdict that the jury found 
the steps, in combination with other conditions and elements 
in the balcony of the chapel, were dangerous. There was 
substantial evidence to support that finding. 

The evidence showed a combination of conditions and el¬ 
ements in the balcony that could have created and, in fact, 
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did create an illusion which concealed the first step at the 
top. Without reviewing all the evidence again, it is suf¬ 
ficient to recall the testimony of Sister Loretto that “The 
illusion was that the first step and the second step are 
the same.” (App. 62) The illusion had become so fixed in 
her mind as a reality that when she testified she first said 
the steps begin where the second step is located. (App. 60) 

The illusion that the first and second steps are the same 
was in the nature of a trap or nuisance that rendered the 
appellee liable whether the Appellant Lillian Gleason was 
a licensee or an invitee in the balcony of the chapel. (See 
Annotations cited on page IS of this brief.) The illusion 
resulted from inherent conditions and elements in the 
balcony, including the first step and second step at the 
top, and consequently the two top steps were inherently 
dangerous. 

The steps were not all that was involved and not the only 
thing to be considered. That is why the trial judge’s ruling 
that they were not inherently dangerous was erroneous. 
The ruling should have been about the steps in combination 
with all the other inherent conditions and elements involved. 
The information in evidence about the permanent charac¬ 
teristics of the balcony, including the steps, showed an in¬ 
herently dangerous condition. 

In Majestic Theater Co. v. Lutz, 210 Kv. 92, 275 S. W. 16, 
20, the court said: 

“ .... The marble steps on which appellee Lutz fell 
and injured herself are said by appellant not to have 
been inherently dangerous; .... The expression ‘in¬ 
herently dangerous’ means that in the end there inheres 
danger. The word ‘inhere’ is defined to mean existing 
in and inseparable from something else; sticking fast. 

“ .... They were inherently dangerous, if in the 
steps there inhered danger, or in or to or of the steps 
there was danger to one using them in the ordinary 
way, exercising reasonable care for his own safety. . . . 

“Marble steps are not necessarily dangerous, but 
they may be made so, or they may become so from 
use. . . ” 
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In Brown v. City of Craig , 168 S. W. (2d) 1080,1082, 350 
Mo. 836, the court said: 

“ .... We have held that ‘inherently dangerous 
means that danger inheres in the instrumentality or 
condition itself, at all times, so as to require special 
precautions to be taken with regard to it to prevent 
injury; instead of danger arising from mere casual or 
collateral negligence of others with respect to it under 
particular circumstances. ’ Hull v. Gillioz, 344 Mo. 1227, 
130 S. W. 2d 623, 628.” 

Applying the definition of ‘ ‘ inherently dangerous 77 to the 
permanent characteristics of the balcony of the chapel, 
including the steps, it is clear that the dangerous condition 
found by the jury is inseparable from the permanent fea¬ 
tures of the balcony; that the two top steps—not necessarily 
dangerous in themselves—became dangerous when com¬ 
bined with the other permanent conditions and features 
of the chapel and that the two top steps did not become 
dangerous “from mere casual or collateral negligence of 
others to it (them) under paritcular circumstances.” 

No further action, negligent or otherwise, was required to 
create the dangerous condition found by the jury. The 
dangerous condition was there, unless corrected by chang¬ 
ing the windows so that more natural light could get in or 
by artificial lights or by painting a strip of white paint 
along the line of the top step or by installing a handrail or 
by some other corrective measure or by warning persons - 
unfamiliar with the danger. 

CONCLUSION. 

It is respectfully submitted that the order setting aside 
the verdict and judgment for the appellants and entering 
judgment for the appellee should be reversed. 

Arthur J. Hilland 
John K. Cunningham 
902 Shoreham Bldg., 

Washington 5, D. C. 

Attorneys for Appellants 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

170 Filed Sep 23 1946 

No. 36SS7 

In the District Court of the United States, for the District 

Columbia 

Lillian Gleason, John W. Gleason, both 627 East 52nd 
Street, Savannah, Georgia, Plaintiffs, 

v. 

The Academy of the Holy Cross, a corporatoin, 2935 
Upton Street, N. W., Defendant. 

Complaint for Personal Injuries to Guest Resulting from 
Maintenance of a Dangerous Condition Property. 

The plaintiffs, by John K. Cunningham, their attorney, 
allege: 

1. Jurisdiction for this cause is founded on Title 11, Sec¬ 
tion 306 of the District of Columbia Code (1940 Edition). 

2. Defendant, The Academy of the Holy Cross, a corpo¬ 
ration, is a resident of, and doing business in, the District 
of Columbia. 

3. At all times hereinafter mentioned, plaintiff John W. 
Gleason was and now is the husband of the plaintiff Lillian 
Gleason. 

4. On or about December 23, 1945, defendant was the 
owner of certain real estate known as Parcel 57-54, im¬ 
proved by premises known as 2935 Upton Street, North¬ 
west, City of Washington, District of Columbia, and at said 
time and place conducted a school for the education of 
young women. Plaintiffs were in and upon said premises 
as guests of defendant. 

5. At the time and place aforesaid defendant negligently 
maintained, in the balcony or second floor of the chapel of 
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defendant’s premises, a series of steps the design 
171 and absence of illumination of which constituted a 
condition of danger, which said dangerous condition 
was unknown to plaintiffs, or either of them, and they were 
not warned thereof. 

6. As a result plaintiff Lillian Gleason was thrown down 
said steps and sustained a fracture of her right hip, severe 
shock, and was otherwise injured; she suffered great pain 
of body and mind; she underwent serious and painful treat¬ 
ment, and is still undergoing and in the future will undergo 
further treatment; she suffered, is still suffering, and in 
the future will suffer great pain of body and mind, and the 
use and function of her hip and leg have been permanently 
impaired; she was, still is, and in the future will be pre¬ 
vented from transacting her business, and has lost, still is 
losing, and in the future will lose income therefrom. 

7. As a result plaintiff John W. Gleason has been, still 
is, and in the future will be deprived of the services of 
plaintiff Lillian Gleason and has incurred, is still incurring, 
and in the future will incur expenses for her medical care, 
hospitalization, and other care and treatment. 

Wherefore, plaintiff Lillian Gleason demands judgment 
against defendant in the sum of twenty thousand dollars 
($20,000) and costs, and plaintiff John W. Gleason de¬ 
mands judgment against defendant in the sum of five thou¬ 
sand dollars ($5,000) and costs. 

John K. Cunningham 
Investment Building 
Attorney for Plaintiffs. 


* * * * * 


July trial is demanded. 
John K. Cunningham 
Attorney for Plaintiffs. 

* * * * * 
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172 Filed Oct 15 1946 

Answer. 

First Defense 

The complaint fails to state a claim aganist defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits the allegations in paragraphs 1, 2 and 
3 of the complaint, and admits that on, to wit, December 23, 
1945, plaintiff Lillian Gleason sustained a fall in the bal¬ 
cony or second floor of a certain chapel on the defendant’s 
premises at 2935 Upton Street, Northwest, Washington, in 
the District of Columbia, but defendant denies that said 
fall and any subsequent injury and loss thereby to the 
plaintiffs was in any wise due to any negligent act or omis¬ 
sion of care on the part of defendant in the maintenance 
and operation of its said premises. Being without sufficient 
information and knowledge concerning the allegations in 
paragraphs 6 and 7 of the complaint respecting injuries and 
losses incurred by the plaintiffs, defendant can 

173 neither admit nor deny the same but demands strict 
proof thereof. Defendant denies all other allega¬ 
tions in the complaint. 

Third Defense 

Defendant says that plaintiffs’ injuries and losses as set 
forth in their complaint are due to the negligence and care¬ 
lessness of the plaintiff Lillian Gleason in failing to exer¬ 
cise reasonable care and caution for her own safety at said 
time and place in that she negligently and carelessly at¬ 
tempted to enter uninvited into a portion of defendant’s 
premises which was not set aside for her use and enjoyment 
under the circumstances and with which she was not fa- 
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miliar, such negligence and carelessness on her part con¬ 
tributing to her fall and'any injury and loss thereby. 

Frost, Myers & Towers 
Frank H. Myers 
723 - 15th St, N.W., 
Washington 5, D. C. 
Attorneys for Defendant. 

174 Filed Apr 17 1947 

Pretrial Proceedings. 

Statement oe Nature of Case: 

This is an action in which the plaintiffs seek to recover 
damages from the defendant for injuries sustained by the 
plaintiff wife and expenditures and loss of consortion sus¬ 
tained by the plaintiff husband as a result of the alleged 
negligence of the defendant. 

The plaintiffs claim that while the plaintiff wife was a 
social guest of the defendant she fell and sustained injuries 
as a result of an alleged dangerous and unsafe condition 
of the premises of the defendant. She claims that having 
been in a certain part of the premises she later returned 
thereto being attracted by what she thought was music in 
the chapel and that she fell because of steps leading from 
the rear to the front of the balcony inclined downward. 
She did not observe the steps because of the darkness and 
she claims that they could not be observed because of that 
condition and thus constituted a dangerous and unsafe 
place. Plaintiffs claim that this unsafe and dangerous con¬ 
dition was known to the defendant and was unknown to the 
plaintiff. 

The injuries sustained by the plaintiff wife were intra- 
capsular fracture of the right femur and an aggravation 
of existing myocarditis with coronary insufficiency and 
angina pectoris and shock to her nervous system. She 
claims a permanent partial disability as a result of the frac¬ 
tured hip. 
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Stipulations : By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

It is stipulated that the following shall be received in 
evidence without formal proof subject to objection as to 
relevancy: 

All hospital records and X-ray photographs relating to 
the injuries of the plaintiff wife here involved. 

Two checks, the first of which is initialled by the Pre¬ 
trial Court. 

Eight receipted bills, the first of which is initialled by 
the Pretrial Court. 

Three receipted bills of F. B. Brown, M.D., the first of 
which is initialled by the Pretrial Court. 

Two bills of the Dunbarton College of the Holy Cross, 
the first of which is initialled by the Pretrial Court. 

Check in the amount of $101.94 initialled by the Pretrial 
Court. 

175 The special damages approximate $4500.00 of 
which $400.00 represents loss of income, $65.00 rail¬ 
road fare incident to injuries, the remainder hospital, med¬ 
ical and related expense. 

The defendant denies any negligence and asserts that the 
injuries sustained by the plaintiff were the result of her 
own negligence or, in any event, that she negligently con¬ 
tributed thereto in that she went into a portion of the prem¬ 
ises with which she was not familiar and which by reason 
of its darkness should have forewarned her that it should 
not be used by her. The defendant, further, asserts that 
the part of the premises in which the plaintiff was injured 
was not intended for use by her or any social guest but was 
intended to be used, at certain times, by personnel of the 
school at which time it was lighted for such use. The de¬ 
fendant denies that it violated any duty or obligation which 
it owed to the plaintiff. 
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Stipulations : 

Bill of Dr. Engh initialled by the Pretrial Court. 

Bill of Dr. Conlon initialled by the Pretrial Court. 
Receipted bill of Providence Hospital initialled by the 
Pretrial Court. 

Bill of X-ray Department of Providence Hospital ini¬ 
tialled by the Pretrial Court. 

Bill of registered nurse initialled by the Pretrial Court. 
Two checks of the defendant provided the same be ini¬ 
tialled by counsel for both parties. 

Bill for services of nurse, Marie Brick, provided the same 
be initialled by counsel for both parties. 

Jas. W. Morris, 

Pretrial Justice. 

Dated April 17, 1947. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

A. J. Hilland, 

Attorney for Plaintiff. 

Frank H. Myers, 

Attorney for Defendant. 

****•**•### 

176 Filed Jun 11 1947 

Plaintiffs’ Request for Instruction No. 1. 

The jury are instructed that it was the duty of the defen¬ 
dant to exercise reasonable care to maintain the floor and 
steps of the balcony of the chapel in a safe condition; that 
is, such condition as a reasonable and prudent person under 
the same or similar circumstances would maintain it for 
the use of visitors using ordinary care for their own safety. 

Denied. 
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177 Filed Jun 11 1947 
Plaintiffs’ Request for Instruction No. 2. 

The jury are instructed that the defendant owed the 
plaintiff wife the duty of exercising' ordinary care to so 
maintain the floor and steps in the balcony of the chapel as 
to make them safe for her while using ordinary care for 
her own safety, and if the jury find from the evidence that 
the defendant failed to exercise such care, then they must 
find the defendant was guilty of negligence. 

Denied. 

**##*•*•*** 

178 Filed Jun 11 1947 
Plaintiffs’ Request for Instruction No. 2a. 

The jury are instructed that a guest is entitled to expect 
that a host will give the guest notice of any concealed dan¬ 
ger on the premises that is known to the host. Therefore, 
a guest is not required to be on the alert to discover any 
concealed danger. This is of importance in determining 
whether the guest is or is not guilty of contributory negli¬ 
gence in failing to discover a concealed danger on the prem¬ 
ises, as well as in determining whether the danger is one 
which the host should believe a guest should not discover 
and as to which, therefore, the host must warn the guest. 

Denied. 

179 Filed Jun 11 1947 
Plaintiffs’ Request for Instruction No. 3. 

The jury are instructed that the plaintiff wife was en¬ 
titled to expect that the defendant had taken reasonable 
care to ascertain the actual condition of the balcony of the 
chapel and, having discovered it, had exercised reasonable 
care to make it safe by correcting any dangerous condition 
therein or by giving warning of the actual condition and 
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risk involved therein. Therefore, the plaintiff wife was not 
required to be on the alert to discover any dangerous con¬ 
dition therein. This is of importance in determining 
whether the plaintiff wife was or was not guilty of con¬ 
tributory negligence in failing to discover any dangerous 
condition therein as well as in determining whether the 
condition was one which the defendant should have believed 
the plaintiff wife should not discover and as to which, there¬ 
fore, the defendant should have used reasonable care to 
correct or warn the plaintiff wife. 

Denied. 

180 Filed Jun 11 1947 
Plaintiffs’ Request for Instruction No. 3a. 

The jury are instructed that, in considering the question 
of whether or not the condition in the balcony of the chapel 
complained of was a concealed dangerous condition, they 
are entitled to consider all the facts and circumstances 
shown by the evidence with respect thereto; the location 
and physical construction of the chapel and the balcony 
thereof, the level of the floor on the outside and inside of 
the entrance to the balcony, the construction of the floor 
and steps of the balcony, the absence of any handrail on the 
steps, the time of day, the lighting on the outside of the 
entrance to the balcony and on the inside of the balcony, 
the lack of any warning of the changes in the level of the 
floor of the balcony and all other facts and circumstances 
shown by the evidence. 

Granted. 

• •#••••'••# 

181 Filed Jun 11 1947 

Plaintiffs’ Request for Instruction No. 3b. 

The jury are instructed that if they find from the evi¬ 
dence that the condition in the balcony of the chapel com- 
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plained of was a concealed danger and that the defendant 
had knowledge of it and did not notify the plaintiff wife of 
it, then they must find the defendant was guilty of negli¬ 
gence. 

Denied. 

***••••••• 

182 Filed Jun 11 1947 

Plaintiffs’ Request for Instruction No. 4. 

The jury are instructed that if they find from the evi¬ 
dence that the defendant was guilty of negligence as defined 
in these instructions and that such negligence was the prox¬ 
imate cause of the injuries of the plaintiff wife, their ver¬ 
dict must be for the plaintiff. 

Denied. 

#*•**•**•# 

183 Filed Jun 11 1947 

Plaintiffs’ Request for Instruction No. 4a. 

The jury are instructed that it was the duty of the defen¬ 
dant to give notice to the plaintiff wife of any concealed 
danger in the balcony of the chapel of which the defendant 
had knowledge. 

Denied. 

###**••••* 

184 Filed Jun 11 1947 

Plaintiffs’ Request for Instruction No. 5. 

The jury are instructed that the burden of proof is on 
the defendant to establish by a fair preponderance of the 
evidence their charge that the plaintiff Lillian Gleason was 
guilty of negligence that contributed to her own injury as 
a proximate cause thereof. 

Charged. 

• •*#•••••• 
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185 Filed Jun 11 1947 

Plaintiffs’ Request for Instruction No. 6. 

The jury are instructed that, if they find for the plain¬ 
tiffs, then, in determining the amount of damages to be 
awarded to the plaintiff Lillian Gleason, they may take into 
consideration all the facts and circumstances shown by the 
evidence; her age, state of health and physical condition 
before the injuries complained of; the nature and extent of 
her injuries, their duration, the permanent character there¬ 
of, if any, and their effect upon her general health, bodily 
functions and nervous system; the loss of health, if any, 
that she has suffered and such as she may suffer in the 
future, as a result of such injuries; the mental and physical 
pain and suffering, if any, that she has suffered and such 
as she may suffer in the future, as a result of such injuries; 
the mental and physical shock, if any, that she may have 
suffered, resulting from the injuries, and the impairment 
of her ability to carry on her usual and customary work, if 
any, due to such injuries, and her loss of income, if any, 
resulting therefrom. 

Granted . 

********** 
1S6 Filed Jun 11 1947 

Plaintiffs’ Request for Instruction No. 7. 

The jury are instructed that, if they find for the plain¬ 
tiffs, then in determining the amount of damages to be 
awarded to the plaintiff John W. Gleason, they may take 
into consideration all the facts and circumstances shown 
by the evidence; the age of his wife, the state of her health 
and physical condition before the injuries complained of; 
the nature and extent of her injuries, their duration, the 
permanent character thereof, if any, and their effect upon 
her general health, bodily functions and nervous system; 
the loss of health, if any, that she has suffered and such 
as she may suffer in the future, as a result of such injuries; 



the impairment of her ability to carry on her usual and 
customary work, if any, due to such injuries; the medical, 
hospital, nursing 1 , traveling, board and room and other 
expenses that have been paid or incurred and such as he 
may in the future pay or incur on account of the injuries 
they find his wife sustained, and the loss of her services 
and society that he has sustained and such as he may 
sustain in the future, as a result of her injuries. 

Denied. 

• ••••• •••• 

187 Filed Jun 11 1947 

Defendant’s Prayer No. 1. 

The mere happening of an accident, as in this case the 
fall of the plaintiff Lillian Gleason in the choir loft of the 
defendant’s chapel, is not evidence of any negligence of 
the Academy of the Holy Cross in the maintenance of the 
choir loft but the burden of proof is upon the plaintiff to 
establish by a fair preponderance of the evidence that the 
Academy of the Holy Cross violated some duty that it owed 
her as a social guest at the time that she fell. 

Charged. 

#*#**••#•• 

188 Filed Jun 11 1947 
Defendant’s Prayer No. 2. 

You are instructed as a matter of law that the plaintiff 
Lillian Gleason was at the time of her fall a gratuitous 
licensee or social guest of the Academy of the Holy Cross 
to whom it owed only the duty of inflicting no active harm 
on the plaintiff and of warning her of a hidden danger 
known only to the defendant. 


Denied. 



" 
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189 Filed Jun 11 1947 

Defendant’s Prayer No. 3. 

You are instructed as a matter of law that as a gratu¬ 
itous licensee or social guest the plaintiff Lillian Gleason 
was not entitled to expect special preparation would be 
made for her safety at all times or that the Academy of 
the Holy Cross would warn her of conditions which are 
perceptible by her senses or the existence of which could 
be inferred from facts within the plaintiff’s own knowl¬ 
edge. The plaintiff, being an adult, the fact that the con¬ 
dition in the choir loft was obvious was sufficient to apprise 
her of the full extent of the risk involved in it. 

Denied. 

********** 

190 Filed Jun 11 1947 
Defendant’s Prayer No. 4. 

You are instructed as a matter of law that if you find 
from the evidence in this case that the Academy of the 
Holy Cross was negligent in the maintenance of its choir 
loft as far as its use by the plaintiff Lillian Gleason, a 
social guest, was concerned and if you then further find 
that the plaintiff herself was also negligent at the time in 
that she failed to exercise care and caution for her own 
safety in entering the choir loft when she knew the lights 
were out and when she could not see her way in a place 
with which she was admittedly not familiar, and that the 
negligent act or acts of the plaintiff Lillian Gleason con¬ 
tributed to her fall, then she cannot recover and your ver¬ 
dict must be for the defendant. 

Denied. 

********** 
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191 Filed Jun 11 1947 
Defendant’s Prayer No. 5. 

You are instructed as a matter of law that the Academy 

of the Holy Cross was not an insurer of the plaintiff Lillian 

Gleason while she was a social guest on the school premises. 

• 

Granted. 

*•#••••*•• 

192 Filed Jun 11 1947 
Defendant’s Prayer No. 6. 

You are instructed as a matter of law that the plaintiff 
Lillian Gleason had a duty to exercise reasonable care and 
caution for her own safety in the use of the unlighted choir 
loft at the time of her fall, and if you find from all the 
evidence that she did not exercise that care and that her 
failure contributed to her injury, then your verdict must 
be for the defendant. 

Charged. 

193 Filed Jun 11 1947 

Verdict ajid Judgment. 

This cause having come on for hearing on the 9th day of 
June, 1947, before the Court and a jury of good and lawful 
persons of this district, to wit: Sargent C. Elliott, George 
E. Herring, George W. Bicking, Geraldine T. Gilmore, 
Edward J. Jones, Willard K. Duckworth, Margaret Rock¬ 
well, Arthur W. Cline, Jr., Hilton H. Hammond, George 
R. Pruett, Maebelle II. Ham, Robert L. Stephens, who, 
after having been duly sworn to well and truly try the 
issues between Lillian Gleason and John W. Gleason, plain¬ 
tiff and the Academy of the Holy Cross, a corporation, de¬ 
fendant, and after this cause is heard and given to the jury 
in charge, they upon their oath say this 11th day of June, 
1947, that they find the issues aforesaid in favor of the 
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plaintiffs and that the money payable to them by the 
defendant by reason of the premises is the sum of Seven 
thousand ($7,000.00) dollars—$5,500.00 to plaintiff No. 1 
and $1,500.00 to plaintiff No. 2. 

Wherefore, it is adjudged that said plaintiffs recover of 
the said defendant the sum of Seven thousand ($7,000.00) 
dollars together with costs. 


Charles E. Stewart, 
Clerk, 


By R. Page Belew, 
Deputy Clerk. 


By direction of 
Justice Jennings Bailey. 


****#••* 






194 Filed Jun 18 1947 


Motion to Set Aside Jury Verdicts and Judgments Thereon 
for Plaintiffs and to Enter Judgment for Defendant 
Under Rule 50 (b). 

Now comes the defendant, Academy of the Holy Cross, 
a corporation, and moves this Court for an order setting 
aside the verdicts for the plaintiffs John W. Gleason and 
Lillian Gleason, returned by the jury on June 11, 1947, and 
the judgments entered thereon, and to enter judgment for 
the defendant in accordance with defendant’s motion for 
a directed verdict and in accordance with Rule 50(b) of 
the Federal Rules of Civil Procedure on the following 
grounds: 

(1) There was no substantial and competent evidence to 
sustain the verdicts in favor of the plaintiffs. 

(2) The Court erred in submitting the case to the jury 
upon all the evidence in the case. 

(3) Upon all the evidence in the case and upon the law 
applicable thereto, the defendant was entitled to a directed 
verdict at the conclusion of all the testimony. 
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195 (4) By a fair preponderance of all the evidence in 
the case, the defendant had violated no dutv that it 

owed to the plaintiff Lillian Gleason as a social guest on 
its premises. 

(5) There was no substantial and competent evidence to 
support a finding of negligence against the defendant at 
the time and at the place of her fall on December 23, 1945. 

(6) The plaintiff Lillian Gleason at the time and at the 
place of her fall in the choir loft of defendant’s premises 
was herself contributorily negligent as a matter of law. 

Frost, Myers & Towers 

By Frank H. Myers, 

Attorneys for Defendant, 

723 15th Street, N. W., 
Washington 5, D. C. 

* * * * #■* • # * • 

196 Filed Jul 1 1947 

Opinion. 

* The motion of the defendant for an order setting aside 
the verdicts for the plaintiffs and to enter judgment for 
the defendants will be sustained. 

I think that the question involved is well stated in 
Peebles v. Exchange Building (CCA-6) 1926, 15 F. (2d) 
335, when the court said: 

“ * * * The declarations allege that she was on the de¬ 
fendant’s premises by invitation. But this is not sufficient. 

She must have been where she was when she fell bv such 

•/ 

invitation. If in being there she was a licensee or tres¬ 
passer, no recovery can be had. Licensees must take the 
premises as they find them. The owner thereof is not bound 
to care for their safety, otherwise than to refrain from 
setting a trap for them and other active negligence.” 
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The place where Mrs. Gleason fell was not inherently 
dangerous and there is no evidence to show any express 
or implied invitation to go there. 

Jennings Bailey, 

Justice. 

**#*••*#** 

197 Filed Jul 1 1947 

Order Under Rule 50(b) Setting Aside Verdicts and 
Judgment and Entering Judgment for Defendant. 

This matter coming on upon the motion of the defendant 
under Rule 50(b) to set aside the verdicts and judgments, 
entered on June 11, 1947, for the plaintiffs, and to enter a 
judgment for the defendant, it is, by the Court, this 1st day 
of July, 1947, 

Ordered that the verdicts and judgments thereon hereto¬ 
fore entered herein for the plaintiffs are hereby vacated 
and set aside and it is further 
Ordered that judgment is hereby entered for the defend¬ 
ant with costs against plaintiffs. 

Jennings Bailey, 

Justice. 

No objection as to form: 

Arthur J. Hilland, 

Attorney for Plaintiffs 

II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

3 Opening Statement of Counsel for the Plaintffs. 

Mr. Hilland: May it please the Court, and ladies and 
gentlemen of the jury, as I told you in examining you, the 
plaintiffs in this case are Mr. and Mrs. John W. Gleason. 
Mrs. Gleason is also known as Lillian Gleason, and lives 
at 627 East 52nd Street, Savannah, Georgia. They are the 
plaintiffs, and are represented by me. 
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Tlie defendant is the Academy of The Holy Cross, a 
corporation, which operates a school for girls at 2935 
Upton Street, Northwest, this city, and in connection with 
the operation of that school, the evidence will show that 
among the other courses of instruction, there is religious 
education and worship, and for that purpose, it maintains 
a Chapel in connection with the school, and in connection 
with the Chapel is a balcony or choir loft in the back of 
the Chapel provided for the Sisters, teachers, and students, 
and for visitors, all of whom, the evidence will show, are 
entitled to use the Chapel and balcony thereof at any time. 

Now, the evidence will show that this case arose out of 
Mrs. Gleason’s fall on December 23, 1945, in the balcony 
of that Chapel. 

We expect to prove that her fall resulted from the negli¬ 
gence of the defendant, The Academy of The Holy Cross, 
in maintaining a hidden or concealed dangerous condition, 
an unsafe condition in the balcony, of which it had 
4 knowledge but which it did not either correct or noti- 
fv Mrs. Gleason of. 

The evidence will show that before her fall, Mrs. Gleason 
did not know this danger in the balcony. The evidence will 
also show that at least two other visitors fell at the same 
place at a result of the same condition, one before, and one 
after Mrs. Gleason’s fall, and that the defendant had 
knowledge of the prior fall. 

Now, specifically, the evidence will show the conditions 
there in the balcony were as follows: 

There are some measurements, and I will try to describe 
them with some degree of accuracy. The entrance to the 
balcony of the Chapel is on an upper floor, I think it is 
the second floor, the evidence will show, and the entrance 
consists of a divided double door. I don’t see one here, 
but it is one of the wide doors, split in the center, and both 
open; and these doors were both wide open at the time of 
Mrs. Gleason’s entrance into the balcony. 
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Now, from that entrance door, to a distance of 8 feet 
and 3 inches, the balcony is 7 feet 10 inches wide, with 
solid walls on either side, in other words—you come in this 
double door and there is in effect, an entrance that is 7 feet 
and 10 inches wide, and those walls are entirely solid, that 
is, they have no windows or doors in them. 

Now, at the distance, or point of 8 feet and 3 inches from 
this door, the balcony widens or broadens out to a 

5 width of 24 feet 8 inches. In other words, you come 
down this entrance, and then there is another wall 

that extends so that it broadens out, the width of the 
balcony. 

Now, at that same point where the balcony broadens out, 
if we can liken it to this, we are standing here (indicating) 
and it extends—let this represent the 7 feet 10 inches, and 
then the walls go here, and the balcony becomes 24 feet and 
8 inches wide. 

Now, just at this same point where it broadens out a 
series of four steps or platforms begin. The ceiling at that 
point, standing back in the entrance, the ceiling is one 
height, which I do not have before me, now, but just where 
the balcony widens out, the ceiling is fairly low, it is only 
G feet lV/> inches high. 

Now, each step is a drop of 7 inches, there being four 
steps or platforms, and dowm each one there is a drop of 
7 inches and each platform is 3 feet wide. The average 
step, I think, is about 10 inches wide, and I think the evi¬ 
dence will show that that platform or step is about 3 feet 
wide, probably about the width of each of these platforms 
that you are sitting on, as jurors, and those platforms were 
intended to serve a similar purpose, such as these plat¬ 
forms serve here. They can put folding chairs along in 
rows or tiers downward in the balcony. 

Now, the distance from the lowest step, that is, 

6 the bottom one, to the front of the balcony, which is 
formed by a railing, is 7 feet 4 inches, so that the 

overall length of the balcony from the entrance door to the 
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railing forming the front end of the balcony, the evidence 
will show, is 27 feet and 7 inches. 

Now, each side of the balcony has two windows of stained 
glass of an amber color. Each window is 5 feet 1 inch high 
and 18 Y> inches wide. Now, the windows are nearest the 
railing end, in other words, the front end of the balcony, 
the first one being 34 inches from the balcony. The windows 
are 21 1 / 4 inches apart, so the evidence will show that those 
windows, or the front window, is about 24 feet from the 
entrance door. 

Now, the floor and steps of the balcony are a dark red 
concrete, that is, a deep red concrete; and, at the time Mrs. 
Gleason was injured they were entirely of that one solid 
color, and the evidence will show that at that time the 
unusually gradual decline of the steps, and the solid dark 
red color of the floor and the steps, and they being of a 
uniform solid color and the soft lighting effect from the 
windows at the front end, either side of the balcony, 
created an illusion to one entering the balcony from the 
rear of it, that the whole of the floor was of one level—in 
other words, the illusion created obscured the steps to one 
entering from the entrance at that time. 

Now, at that time there was no artificial light over the 
steps to illuminate them, and there were no chairs 
7 in the balcony at that time to indicate the changes in 
the level of the floor, as it happened that at the 
time she fell, all the folding chairs had been removed from 
the balcony so that one entering could not tell from the 
different levels of the chairs, when they were there, you 
can observe that, but on this occasion all the chairs were 
out, so that there were no chairs in the balcony to indicate 
the changes in the level of the floor, and there was no hand 
rail down the steps. 

Now, at the time of her fall, Mrs. Gleason, as well as her 
husband, Mr. Gleason, were guests of the Academy. They 
had been invited by the Sister Superior in charge of the 
school to spend the Christmas holidays at the school. Their 
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daughter, Sister Lillian, is a member of the Order of The 
Holy Cross, and on duty at the school. 

Mr. and Mrs. Gleason arrived at the school on the day 
before this fall, on December 22nd, 1945, and they were 
assigned a bedroom directly across the hall from the 
entrance to the balcony of the Chapel which I have 
described. 

Now, the evidence will show that visitors were free to 
use the Chapel, including the balcony, at any time, and that 
although Mrs. Gleason had been in this balcony,—had been 
taken into the balcony by her daughter, Sister Lillian, only 
once or twice prior to that and she had been taken in where 
there were Prie Dieus just inside the entrance door, and 
that was as far as Mrs. Gleason had ever been taken, 
8 so that she was unaware of the existence of this 
series of steps beginning 8 feet 3 inches after you 
got to the entrance of the balcony. 

Now, the evidence will show that on the occasion of her 
fall, she heard music coming from the Chapel, and walked 
into the Chapel, and the changes in the level of the floor 
of the balcony not being apparent because of the condi¬ 
tions which I have described, the first change in the level 
of the floor, when she reached it, caused her to fall, as the 
result of which she sustained a fracture of the right femur, 
which is the long bone from the knee to the hip. 

Now, the evidence will also show that she then had an 
existing bad heart condition, and that it was aggravated 
by her injury, in consequence of which she suffered a 
severe heart attack soon after she arrived at the hospital, 
and several attacks while she was in the hospital. 

Mrs. Gleason was hospitalized at Providence Hospital, 
the evidence will show, for 22 days, and then returned to 
the school where she remained under the care of a special 
nurse until June 7, 1946. She was on crutches until Janu¬ 
ary of this year, and now must use a cane. 

The evidence will show that she has a permanent partial 
disability in her right hip. 
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While she was in Washington, that is, from the time of 
her injury until June 7, 1946, when the evidence will 

9 show she and Mr. Gleason returned to their home 
in Savannah, she was attended by Dr. Engh, Dr. 0. 

Anderson Engh, a bone specialist, and by Dr. Conlon, a 
heart specialist; and, that after she and Mr. Gleason re¬ 
turned to their home in Savannah, and since then, she has 
been treated by two doctors there. 

The evidence will show that there have been substantial 
expenses, losses and damages to Mrs. Gleason and to Mr. 
Gleason resulting from her injuries. 

The evidence will show that Dr. Engh performed one 
operation on her at Providence Hospital and inserted a 
so-called Peterson Nail, and that she will need to undergo 
another operation. 

Now, if we prove these facts which I have outlined to 
you, and which I have told you we expect to prove, we will 
ask you at the close of the case to return a verdict for the 
plaintiffs. 

Thank you. 

(There then followed opening statement of counsel for 
the defendant.) 

10 (After opening statement of counsel for the de¬ 
fendant, the following occurred, during the absence 

of the jury from the court room:) 

Mr. Hilland: If Your Honor please, Mr. Myers stated, 
in his opening statement, that I had made an accurate 
description of the interior of the balcony, including the 
dimensions. I am wondering if we cannot stipulate— 

The Court: I was going to ask if one of you could not 
draw a floor plan on the blackboard. 

Mr. Mvers: I have no objection at all. 

The Court: I would make it much easier for me, because 
I get very little idea just from a description without some 
plan. 

Mr. Myers: If Mr. Hilland will endeavor to do it, I will 
check it. 
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Mr. Hilland: I will try it. 

Mr. Myers: He has the exact measurements. 

Mr. Hilland: How about the stipulation, is the interior 
description and measurements that I read—wdiat I was 
trying to avoid was the necessity of proving it. 

Mr. Myers: If you had submitted them, you didn’t have 
them at that time, I would have stipulated as to them. 

I will be glad to check them and stipulate. 

Mr. Hilland: I will. 

The Court: Suppose we put them on the blackboard, 
then. 

11 Mr. Hilland: Now, two other matters, Your 
Honor: 

In the pre-trial, Mr. Myers stated that Mrs. Gleason 
went into a portion of the premises with which she was 
not familiar. 

Now, he has stated to the jury that she had been in 
there to a Mass, on a prior occasion; and, that the artificial 
lighting was on and that she was familiar with the steps, 
so lie has reversed his position on that. 

He has also pointed out, in his opening statement, that 
the balcony, or the room had been provided across from 
the balcony, and for her convenient use, rather than going 
to the lower level of the Chapel; but in the pre-trial state¬ 
ment, he said part of the premises in which the plaintiff 
was injured, was not intended for use by her, or any social 
guests, so he has reversed his position on both those salient 
points. 

Mr. Myers: Is it because I have added something to 
mine, that you want now to amend? 

Mr. Hilland: No, you reversed yourself. 

Mr. Myers: No I haven’t. 

The Court: Is there any more trouble to you in meeting 
that, than it w~as before? 

Mr. Hilland: No. 

Mr. Myers: Then, I don’t see anything to it. 

**•#•••*•* 
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12 Mr. Hilland: Does Your Honor want counsel to 
tell the jury about our stipulation in respect to the 

interior, and benches? 

The Court: Yes. 

Mr. Hilland: Ladies and gentlemen of the jury, Mr 
Myers and I, on behalf of the plaintiffs and defendant, have 
stipulated that the description that I gave of the entrance 
to the balcony, and the interior of the balcony, including 
the dimensions was an accurate description, and— 

Mr. Myers: Plus the lights. 

Mr. Hilland: Yes, including the fact that from the ceil¬ 
ing, and four feet out from each wall, hanging from the 
ceiling, there are four lights in the balcony. 

Now, this space over here (indicating diagram on the 
blackboard), this is the room occupied by Mr. and Mrs. 
Gleason. This is the entrance to their room, and this is 
the entrance to the—the double doors to the balcony. This 
is the entrance hall, 8 feet 3 inches long and 7 feet 10 inches 
wide; and, this line represents the first step, and the dis¬ 
tance from this line to this line is 27 feet 7 inches; and this 
line represents the railing in front of the balcony, which is 
24 feet S inches long. These openings represent two 
windows on either side, which are 18% inches wide and 
5 feet 1 inch high. This window, and this window (indi¬ 
cating), are each 34 inches from the railing. This 

13 distance in here, between the two windows, is 21% 
inches, and there is another window of the same di¬ 
mension. Each one of these platforms, these four, are 3 
feet wide, and each represents a drop of 7 inches. 

Mr. Myers: May we add one other dimension, that the 
total drop from the entranceway, from which you come in, 
—from w r here you come in the double doors, to the final 
broad platform just in front of the railing, is approxi¬ 
mately 3 feet. 

You can do that by multiplication, but I would like to 
have it brought out. 
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Mr. Hilland: Five times seven? 

Mr. Myers: Yes, 35 inches. 

14 Lillian Gleason, a Plaintiff, called as a witness in 
her own behalf, and having first been duly sworn, 

took the stand, was examined and testified as follows: 

Direct examination 
By Mr. Hilland: 

Q. Will you please state your full name? A. Lillian Mc¬ 
Govern Gleason,—Mrs. J. W. 

Q. You are Mrs. John W. Gleason, also? A. Yes, sir. 

Q. And you are the plaintiff in this case? A. Yes. 

Q. And you are the wife of John W. Gleason, the other 
plaintiff? A. I am. 

Q. Where do you and Mr. Gleason live? A. 627 East 
52nd Street, Savannah, Georgia. 

Q. How long have you lived there? A. Three years last 
January. 

Q. How long have you lived in Savannah? A. Oh, about 
40 years. 

Q. Were you in the Academy of The Holy Cross 

15 at 2935 Upton Street, Northwest, this city, in De¬ 
cember, 1945? A. I was. 

Q. Did you sustain any injuries on that date ? A. I did. 
I had visited there before—yes, I did. 

Q. And where did they occur? A. As it is known there, 
in the loft of the Chapel. 

Q. Is it also known as the balcony of the Chapel? A. Yes. 
Q. Now, will you explain to the Court and the jury how 
it happened that you were at the school on that occasion? 
A. Well, we had been invited by Sister Loretto, through 
our daughter—our daughter wrote the letter—having had 
the permission of the Superior—who is Sister Loretto, to 
come and spend the Christmas holidays. 

Q. And your daughter’s name is what? A. Sister Mary 
Lillian. 
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Q. And, she is a member of the Order of the Holy Cross? 
A. She is. 

Q. How long has she been a member of that Order? A. I 
guess around 24 years—isn’t it 24 years? 

Q. And how long had she been on duty at the Academy 
of the Holy Cross, on Upton Street, this city? A. I think 
it was around about seven years, I couldn’t say accurately, 
but I think it was seven years. 

Q. On what date had you arrived at the school? 

16 A. On the 22nd of December. 

Q. And by whom were you accompanied? A. My 

husband. 

Q. Mr. Gleason? A. Yes. 

Q. Were you and Mr. Gleason assigned a room in the 
school after your arrival? A. Yes. 

Q. And where was that room located? A. Just opposite 
the loft of the Chapel, or balcony. 

Q. Now, from there to the occurrence out of which this 
action arose, had you been in the balcony of the Chapel? 
A. I had been. I had been taken in by Sister Lillian. 

Q. And for what purpose? A. Just to make a little visit. 
Q. And how far into the Chapel, or the balcony of the 
Chapel, had Sister Lillian taken you? A. Why, I should 
judge a couple of feet inside the door, and we stopped just 
there, and that was all for the first visit. 

Q. Yes, and on the inside, was there anything at the point 
you stopped? Was there a chair or anything inside? A. 
A chair just where we stopped, yes. 

Q. And did you see the entire part of the—or the entire 
interior of the balcony when you were in there on 

17 that occasion? A. In a general way, I did; but I did 
not notice any steps there. 

Q. Were the lights on when Sister Lillian took you there? 
A. The lights were not on. 

Q. On the occasion that she took you in there, was there 
any music in the balcony of the Chapel? A. There was 
none. 
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Q. On the occasion that you were in the balcony of the 
Chapel, did you see the steps that were in there! A. I did 
not. 

Q. Did anyone tell you of their presence! A. They did 
not. 

Q. When you suffered this fall, will you tell how it hap¬ 
pened that you w*ere in the balcony of the Chapel! A. Well, 
we had just come up from dinner, around 1 o’clock in the 
day, December day, and Sister Lillian had just taken us in 
again, as people of our faith frequently do, to make a little 
visit, as we speak of it. We didn’t go any farther than just 
inside the door. We came out again. Sister Lillian went 
to her bedroom, and I remained in the hall, she told me she 
would come back in a few minutes and she would join me, 
and I heard this music downstairs and I involuntarily 
walked in, and the floor being very, very dark red, gave the 
illusion that it was all one level, and there were no 
18 lights except down in the main Chapel, there were 
no lights except these windows which are down below, 
and an amber color, and a December day, you can imagine 
the light they gave; and I just stepped right out into space, 
just as those steps are there (indicating jury steps), they 
arc a very good example of them. 

Q. Now, was the balcony, itself, dark when you walked 
into it! A. Well, not too dark but what I could see where 
I was going, had the floor not been so dark that it gave the 
illusion, as I said before, of it all being one level. It was 
not too dark a place to walk into, but because there were 
lights in the main Chapel, but that did not light the floor in 
the choir loft. 

Q. Was any light coming in through the amber-stained 
glass windows in the front of the balcony! A. A very soft 
light from the amber windows, on a December day,—one 
could judge that. 

Q. What w r as the condition of the weather outside! A. I 
don’t definitely, couldn’t definitely say it was snowing that 
day, but I know the streets were very icy and it had been 
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snowing all the day before, and I think that day, too. I 
couldn’t swear to that. 

A bleak December day would describe it better. 

Q. Now, had anyone notified you of the changes 

19 in the level of the floor in the balcony? A. No. 

Q. Or warned you about them? A. No, I had no 

warning. 

Q. How many times had you and Sister Lillian been in 
the entrance hall of the balcony prior to the time you sus¬ 
tained the fall? A. I think approximately twice. 

Q. And what was the farthest into the balcony that you 
had gone on those two occasions? A. I would judge, as I 
said before, probably about two feet. 

There are the dimensions there (indicating diagram on 
blackboard). I can’t keep my memory from failing. 

Q. When you sustained this fall, will you describe just 
how you fell? A. Yes. As I said, I felt as if I walked out 
into space, and before I knew it, why, I w*as just sprawled 
out over three steps. I must have turned around. My head 
was on the lowest step, my body on the second, and my feet 
up above, and when I realized I couldn’t raise, which I tried 
to do, the pain was so severe in my hip, and I immediately 
felt as if I had broken my hip. My voice was weak and I 
couldn’t make a sound sufficiently to attract attention, but 
I think some of the Sisters who were down at the time, 
heard the fall, and they came up to me. They quickly 

20 got my daughter, who is Sister Lillian, and a doctor 
was summoned and ordered me to the hospital. 

30 By Mr. Hilland: 

Q. Mrs. Gleason, the Chapel at the school: Is that part 
of the school grounds and buildings? A. Why, surely. 

Q. It is part of the operation of the defendant out there? 
A. Most assuredly. 

Mr. Hilland: Your witness. 
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Cross Examination 
By Mr. Myers: 

Q. Mrs. Gleason, how many times have you been a social 
guest at the Holy Cross Academy? A. This has been our 
second trip there. 

Q. When was your first trip? A. Five years previous 
to that. 

Q. You visited there in 1940, then? A. I guess that was 
the year. 

Q. And on this occasion you were coming to visit your 
daughter, Sister Lillian, during the Christmas holidays? 

A. No, we went there that year, about March, the first visit ' 
was in March. 

31 Q. On this occasion in 1945—on this occasion? A. 
Yes, yes; at the Christmas holidays, yes. 

Q. And when you arrived, you found that all the girls 
had gone home for the Christmas holidays? A. Yes. 

Q. And wms your plan to spend it with your daughter, 
Sister Lillian, as a guest at the school? A. It was. 

Q. Your husband accompanied you for the same purpose? 

A. He did. 

Q. And the invitation to be a guest at the school had been 
approved by Sister Loretto, as head of the school; is that 
correct? A. Yes. Oh, yes, she told Sister Lillian to write 
and invite us; otherwise Sister Lillian could not have in¬ 
vited us. 

Q. Well, my question, and your answer to my question, 
is, Yes, it was with the approval of Sister Loretto that you 
had been invited through Sister Lillian? A. It was. 

Q. Do you recall when you arrived in Washington be¬ 
fore this visit, for this visit? A. Do I recall? 

Q. WYien you arrived in Washington for this visit? A. 
Early in the morning. 

Q. Early in the morning of December 22nd? A. 

32 Yes. 

Q. And were you met—by whom? A. Sister Lil¬ 
lian and Sister Rita Estelle. 
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Q. And you were brought directly— A. Yes. 

Q. (Continuing) —to the school? A. We were. 

Q. Now, did you see Sister Loretto at that time, when 
you arrived at the school? A. No, because she was ill with 
the flu. 

Q. Confined to her room, was she not? A. She was. 

Q. And upon arriving at the school from the station, 
where were you taken? A. To our room. 

Q. And your room was located in what is known as Dum¬ 
barton College? A. Yes. 

Q. There are two establishments there, are there not? 
A. That is right. 

Q. Dumbarton College— A. And the Holy Cross Acad¬ 
emy. 

Q. Which is the school for older girls, and Holy Cross, 
the school for younger girls. A. The Academy—yes. 

33 Q. And you were taken from the main building 
into the Dumbarton College and up on the electric 

elevator? A. We went in through the service door and 
took the elevator on the ground floor and went to our room. 

Q. And you were assigned a dormitory room, as they call 
it? A. Yes, sir. 

Q. A room usually occupied by— A. Four girls. 

Q. And there is in connection with that room, toilet facili¬ 
ties? A. Yes, and a private bath. 

Q. And it is just similar to the equipment of a hotel room, 
is it not? A. Well, I presume you would say so. The girls 
pay board there. 

Q. Now, you paid nothing during the course of your visit 
there? A. Not in actual money, but I know you usually do 
something—you know how it is, you usually do something 
when you visit a Home. 

Q. Yes, that is a contribution that you make in view of 
your— A. In a way, yes. 

Q. Now, after you were taken to your room on the 

34 third floor, what did you do next? A. W'e were 
served coffee, because it was a little early for break- 
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fast. The train had arrived at 6 o’clock—the Silver Meteor. 

Q. And did you attend Mass that morning? A. Yes, we 
did. 

Q. And you were taken over across the hall? A. Yes. 

Q. To the choir loft at that time? A. Yes, yes. 

Q. And Sister Lillian, your daughter, accompanied you? 
A. She did. 

Q. And did she put on the lights? A. She did not. 

Q. You are quite positive of that, now? A. I am most 
positive she did not put on the lights, because they only use 
the lights when the choir is being used, and there was no— 
there was no music for that service. Sister Rita Estelle is 
the organist and was not there. 

Q. So they never used the lights in the choir loft except 
when the choir is there and the organ is playing? 

Mr. Hilland: She has said the organ was not playing. 

By Mr. Myers: 

Q. Now, there is an organ,—you can turn (indicating 
blackboard),—there is an organ situated in this part? 
3o A.. 1 l es. 

Q. Did you see the organ? A. Yes, I did. It was 
an organ. 

Q. Isn’t it a small electric organ, not a big church organ; 
it is a small electric organ in this portion? A. Yes. 

Q. You saw it, didn’t you? A. Yes, I did. I wouldn’t 
have to look down the steps to see that. 

Q. When you looked the organ was on this level, was it 
not? A. Yes. 

Q. Now, when you stand in the doorway of the Chapel— 
A. Yes. 

Q. —or the loft here (indicating)— A. Yes. 

Q. —you can look, oh, a distance of several hundred feet, 
can’t you? A. I presume so, yes. 

Q. In other words, you could look the full length of the 
main room of the Chapel? A. Yes. 

Q. And see the beautiful altar? A. Yes. 
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36 Q. And that was lighted, was it not? A. A dim 
light, they always burn a dim light. 

Q. Kept lighted all the time ? A. All the time. 

Q. Now then, on this particular occasion, Sister Lillian 
took you inside and you knelt down here (indicating),—is 
that correct, after going in about two feet into the choir 
loft? A. Yes. 

Q. What wrns it that you knelt on, or by, or in connection 
with? A. Well, either a chair or a Prie Dieu (?) but my 
memory fails me, to say. 

Q. It wmsn’t a metal chair you knelt by? A. Yes. 

Q. Similar to the chairs they use in choir lofts? A. Yes. 

Q. And Sister Lillian knelt with you? A. Yes. 

Q. And Mr. Gleason? A. Yes. 

Q. And you participated in service of the Mass at that 
time? A. Yes. 

Q. That wms immediately before breakfast on that 

37 morning? A. Yes. 

Q. Now, was there any participation in the Mass, 
downstairs, by other voices, and the Sisters down in the— 
on the main floor of the Chapel, at that time? A. Well, they 
don’t participate, the clergyman conducts the Mass. 

Q. Well, this priest conducts the Mass on the main floor 
of the Chapel,—he did at that time? A. Yes. 

Q. And you can see the clergyman or priest? A. Yes. 

Q. And could you hear his responses? A. Well, not as 
accurately as if I were downstairs, but it depends on the 
voice, who gave it out. 

Q. On this particular morning? A. That is a little far 
back to answer definitely. 

Q. Now, while you were, on this occasion, in the choir 
loft—how long were you there? A. Well, I imagine Mass 
usually takes from 20 minutes to a half an hour, depending 
on the priest reciting, how fast or slow he says it. 

Q. Would you say you were there about a half an hour 
that morning? A. Probably so; I can’t say definitely as 
to that. 
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38 Q. Were the three of you kneeling in a row? A. 

No, on either side—Mr. Gleason was on one side, I 

on the other, and Sister Lillian directly back of us, here (in¬ 
dicating). 

Q. You were kneeling here to one side, facing the center? 
A. Towards the altar. 

Q. Kneeling on one side facing the altar, and Sister Lil¬ 
lian back of you? A. Yes. 

Q. And Mr. Gleason was kneeling on the other side, fac¬ 
ing toward the altar? A. Yes. 

Q. Now, you know that there are two windows? A. Yes. 

Q. Did you see those windows? A. Oh, well, I say in a 
general way I took it in, just like I saw all this, but until I 
stopped to see what they was—I saw them, yes. 

Q. And those windows are in the choir loft, are they not? 
A. Yes, on the lower part near the railing. 

Q. Near the railing on the lower part? A. Yes. 

Q. And you took them in, at that time, didn’t you, 

39 generally? A. Well, I presume I did. 

Q. And you took in the fact that there was a rail 
down here at the bottom, or the first part? A. I presume I 
did. I wouldn’t say definitely. 

Q. I don’t want to ask you anything you didn’t see, I 
want you to tell us just what you did see, Mrs. Gleason. A. 
Yes, sir. 

Q. And you recall that there were any other persons at 
that time kneeling there with you? A. No, there weren’t. 

Q. You three were the only persons kneeling on that 
level? A. Yes. 

Q. Were there any chairs on the other level? A. No, 
because the students had gone and the chairs had been re¬ 
moved. 

Q. So there were no chairs in the Chapel at all on this 
morning, before breakfast, at the time you w r ere participat¬ 
ing in observing the Mass? A. If there had been, it would 
have designated to me the difference in the levels. 

Q. I merely asked— 
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The Court: Yes; strike out that part. 

The Witness: I beg your pardon. 

• •#••*•••# 

41 Q. Mrs. Gleason, going back to the occasion of your 
being taken to the choir loft by Sister Lillian, your 

daughter, when you first arrived at the school from the sta¬ 
tion, after you had a cup of hot coffee, and your kneeling 
on the first level of the choir loft—on one side was Sister 
Lillian and Mr. Gleason on the other, facing the altar— 
did you observe the light coming in from the two sets of 
stained glass windows on the front level of the choir loft? 
A. It would be very hard to say that I did, at this late date. 

Q. Did you see the windows in question? A. Well, I 
probably did. 

Q. Did you notice that the windows cast their light, like 
chapel and church windows frequently do, down on the 
floor of the choir loft? A. On the lower platform, 

42 near the railing? 

Q. Yes. A. Yes. 

Q. Did you notice that? A. Well, no, I can’t say that I 
noticed that. I can’t remember that far back, to say defi¬ 
nitely I noticed it. 

Q. Would you say that you did not notice it? A. I 
wouldn’t know whether I was saying right or wrong. I 
want to say truthfully, and I can’t remember whether I 
noticed it, or not. 

Q. Well, you did see the organ, the key portion of the 
electric organ on the first level, didn’t you? A. I presume 
I saw it, but it made no definite impression on me. 

Q. Now, on this occasion that you were there, you were 
there about a half an hour, were you not? A. That was 
only when there was a service, only. 

Q. On this first occasion you were there for half an hour, 
were you not? A. Probably so, yes. 

Q. Now then, when you had finished with taking part in 
the service at that time, you then returned to your room? 
A. No, I did not go to my room. I was in the hall. 






35 


Q. Well, what happened after this particular Mass? 
What did you do after that? A. After the Mass we 

43 went to breakfast. 

Yes, I am thinking of later,—I beg your pardon, 
I was speaking of later in the— 

Q. We will get to that. A. I beg pardon. 

Q. Let’s take, from the point of the Mass, now, that you 
participated in when you first came there after coming back 
from the station? A. Yes, sir. 

Q. What happened after you stayed there and Mass was 
over; what did you do then? A. We went to breakfast. 

Q. Where did you go and who took you? A. Sister 
Lillian. 

Q. Did Sister Lillian come back and—I beg your pardon; 
strike that. 

Sister Lillian took you directly from the choir loft to 
breakfast? A. I presume so. That is several years ago 
and it was not of any great consequence at that time, so 
that it would not make any impression on me; but it was 
sort of a natural thing that happened. 

Q. Will you just give us the best recollection you have 
on it, Mrs. Gleason? A. Yes, as I say. 

44 Q. You went to breakfast, then? A. Yes, sir. 

Q. And you had to go down on the electric elevator 
for breakfast in the refectory downstairs? A. Yes. 

Q. What happened after breakfast? A. As well as I re¬ 
member, we returned to our room. 

Q. On the third floor? A. Yes. 

Q. Then what happened next ? A. Well, we were in and 
out. I did some unpacking, and we visited the Sisters, and 
they visited with us. All this went on until noon, when 
dinner was served. 

Q. And then what happened at that time? A. At dinner 

time? 

Q. Yes. You were conducted again into dinner? A. Yes. 
Sister Lillian always came for us when it was time to go 
out. 
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Q. And she took you downstairs by way of the electric 
elevator, to dinner? A. Yes. 

Q. To the refectory? A. That is right. 

Q. And you had dinner with the Sisters, together? A. 
Yes, not all the Sisters; just Sister Lillian and one 

45 or two others were there. 

Q. No one else was at— A. Yes, there were a few 
students there who remained for the holidays. 

Q. Then, after dinner what happened? A. Well, we vis¬ 
ited around again, as well as I can remember, and the 
Sisters visited with us. 

Q. Until what time? A. Well, until supper time, which 
was 6. 

Q. And you went to supper? A. Yes. 

Q. In the same manner, you were conducted by Sister 
Lillian from your room to the refectory? A. Yes. 

Q. And after supper, what happened then? A. I couldn’t 
say definitely whether we went back to our room or went 
some place else, or not. I couldn’t definitely remember 
that. 

Q. You have no recollection of that? A. I couldn’t defi¬ 
nitely say, no; because, as I say, all those things were casual 
things that went along, and I wouldn’t have made an im¬ 
pression sufficiently for me to say definitely what I did. 

Q. Now, the next morning—you spent the night, of 
course, in the room on the third floor, in the dormi- 

46 tory? A. Yes. 

Q. And the next morning you again went to Mass? 

A. Yes. 

Q. And Sister Lillian took you again? A. Yes. 

Q. Across the hall to the choir loft? A. Yes. 

Q. And on this occasion how long did you stay? A. The 
same time, I presume, as the other Mass was. 

Q. Did you kneel, as usual? A. The same—the same. 

Q. Same place? A. Yes. 

Q. And what did you observe that morning with respect 
to the choir loft? A. I couldn’t definitely tell you I ob- 
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served anything more than the altar, which was before me, 
and that it where my eyes w T ere centered, rather than on 
other things in the Chapel. 

Q. Now, the altar "which was before you, is the altar you 
refer to in the main Chapel? A. Yes. 

Q. And that is, I think, some seven or eight hundred feet 
away from you? A. I couldn’t tell. 

Q. It is a long distance, isn’t it? A. Yes—Yes. 

47 Q. It is a big Chapel, isn’t it? A. It is. 

Q. And the Chapel itself is like most chapels in 
churches, dimly lighted, isn’t it? A. Yes. 

Q. And it has lovely stained glass windows on both sides? 
A. That is right. 

Q. And it is decorated in any manner that you can re¬ 
call? A. Yes. 

Q. The walls were decorated, beautifully decorated, and 
the ceiling is decorated, is it not? A. Yes. 

Q. And this altar that you were looking at, is at the far 
end of the Chapel, you being at the other end of the Chapel? 
A. That is correct. 

Q. Now, to see the altar you had no difficulty, did you? 
A. Well, I don’t think I did; no. I say,—no, I don’t think 
I did. 

Q. And— A. It is a big white marble altar, and it stands 
out; even if it were dark, it stands out. 

Q. Now, did you see the front rail on the balcony, 

48 or choir loft ? A. I couldn’t say that I observed any 
of that, particularly. No, I couldn’t say it. 

Q. You say you didn’t see it? A. I wouldn’t say I didn’t 
see it, I might not be telling the truth. 

Q. The choir loft didn’t prevent you from seeing the 
altar at all? A. No, it didn’t. 

Q. At that time, were there any other persons in the 
choir loft besides you and Sister Lillian and Mr. Gleason? 
A. No. 

Q. And were the chairs again away from the general ar¬ 
rangement? A. The chairs were not there. 
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Q. Did you see any of the chairs piled up at the side? A. 
I don’t remember whether I did, or not 
Q. And— A. I took no note of that. 

Q. Did you observe the two sets of stained glass windows 
on the lower level of the choir loft? A. In a casual way, I 
may have. 

Q. Did you see them casting light on the first level of the 
choir loft? A. I took no notice of whether thev were cast- 
ing light. 

49 Q. Did you notice that they were casting a light? 
A. Probably at the time, I may have; but, I couldn’t 

definitely say now that I did. 

Q. Was there any light coming through those windows 
at that time, or not? A. Very slight. You know, early, of 
a December morning the amber glass doesn’t give a very 
strong light. 

Q. But you did observe some light? A. Oh, yes, sufficient 
for us to know where we were, and see—yes. 

Q. Now, what happened after the second morning when 
you attended the Mass? What happened next? A. Well, 
I am afraid you strained my memory too much. I couldn’t 
say definitely. It was just a sort of in and out, going and 
visiting Sisters. 

Q. Did you return to your room, or go to breakfast? A. 
We went to breakfast, of course. 

Q. You went to breakfast, after Mass, on the second 
morning, which was Sunday morning, you say? A. Yes, sir. 

Q. And after breakfast you came back to your room 
again, did you? A. I presume we did. 

Q. And what happened then, that morning? A. I couldn’t 
tell you definitely what happened. 

50 Q. Now, when was it that you first, of your own 
accord, and alone, went into the choir loft? A. This 

was on Sunday, after we came up from dinner, and around 
1 o ’clock Sister Lillian went in with us; Sister Lillian, Mr. 
Gleason and myself. 

Q. Again you went into the choir loft? A. Just inside 
the door. 
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Q. Now, at that time—excuse me. A. Yes, sir. 

Q. Were the Sisters engaged in their offices, down below? 
A. When she was in there with me, I didn’t hear them at 
that time. 

Q. Do you know wffiat time the Sisters at the college en¬ 
gage in this service? A. You say did I— 

Q. Do you know? A. No, I don’t. It was around that 
time, I fell, and later— 

Q. And you went there just to pay a visit this time with 
Sister Lillian and your husband? A. Yes. 

Q. And right after dinner? A. Yes. Just a very short 
visit. 

Q. And how long did you stay there? A. I would 

51 say maybe two or three minutes. 

Q. And you took the same positions that time as 
you did on the previous occasions? A. Yes. 

Q. Did you observe anything different on that occasion 
that you had not observed on the previous two occasions? 
A. No, I don’t know that I did. 

Q. Were there more lights, or less light, in the main body 
of the Chapel at that time? A. No, I don’t think there were 
any more lights than there had been. 

Q. In other words, there had been no difference in the 
illumination of the main body of the Chapel from the times 
you were there for service of Mass, on both mornings, than 
there was on this occasion? A. Yes, the candles were lit 
on the altar, for Mass. 

Q. The only difference in the illumination was that the 
candles were lit there? A. Then, there had been light in 
the Chapel, most likely— 

Q. Did you see that there was additional lights, or not? 
A. It made no impression on me as to whether there were, 
or not. 

Q. Well, at the time the lights were on in the 

52 Chapel, were those—where were those main lights 
located in the Chapel? A. To the best of my recol¬ 
lection on either side, through here (indicating on black- 

* board). 
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Q. "Were there a row of them on either side? A. I 
couldn’t say a row. 

Q. Were they in the ceiling? A. I think they are—I am 
thinking. 

Q. Were they suspended from the ceiling? A. I think 
so. I am not definitely sure of that. 

Q. Were those lights lighted at the time you were there 
on the first morning for Mass? A. Well, I presume they 
were. The Sisters were in there for Mass, and certainly 
they must have had some lights down there. 

Q. Did you see the lights lighted at that time? A. I may 
have at that time, but it made no impression on me, for it 
would be a natural thing for them to be there. 

Q. Is your answer the same as to the second morning 
with respect to the same lights? A. Yes. 

Q. Now, on the third visit that you paid, this is the 
third, is it not, Mrs. Gleason? A. I think so. 

Q. On the third visit you paid, the first being for at¬ 
tendance at Mass, the second being just a short 
53 visit— A. Yes. 

Q. On this occasion it occurred immediately after 
the mid-day dinner? A. Yes. 

Q. Of December the 23rd? A. Yes. 

Q. And Sister Lillian took you there on that occasion? 
A. Yes. 

Q. And did she stay with you on that occasion? A. I 
said she did, during the little visit we made. 

Q. Yes? A. Then, we left the Chapel. 

Q. After the little visit, you and Mr. Gleason and Sister 
Lillian left the choir loft? A. Yes, we did. 

Q. Where did you go? A. Mr. Gleason returned to our 
bedroom and Sister Lillian and I went into a small room 
on the side of the Chapel, and while in there she told me 
she was going to her bedroom for a few minutes, and I 
wandered into the hall, heard the singing and stepped in¬ 
side, and of course with this very, very dark red floor, it 
gave the illusion that it was all one level, never noticing 



41 


the steps were there, and I hadn’t before, because, as I said, 
my eyes didn’t center down on the steps—they centered on 
the altar, ahead. 

54 Q. You never looked on the floor at any time you 
had been there previously? A. I probably did, as 

anybody did, naturally, walking on the floor; but I hadn’t 
gone that far, where the steps begin. 

Q. Now— A. And, it is a very gradual downward descent. 
Q. Where was the rail on the first level with respect to 
where you were standing? A. Where was the rail? 

Q. The rail on the first level with respect to where you 
were standing? A. There was no rail there: 

Q. No rail on the first level at all? A. Why certainly 
not. On the first—up where the steps begin, you mean? 

Q. Oh, no. A. Down at the end of the choir? 

Q. Yes. A. Certainly, there is a rail there. 

Q. You saw that rail there, didn’t you? A. I preusme I 
did. 

Q. Didn't you see it, or did you? A. T guess I will say I 
saw it. I mean, I didn’t pay any special, take any special 
note of it, any more than I did when I came in here, 

55 notice every individual thing in here. 

Q. Now, while you were in this hallway, you heard 
the singing of the Sisters below? A. Yes. 

Q. Engaged in their offices? A. Yes. 

Q. And your purpose in going back to the choir loft at 
that point was to get closer to the source of the singing, was 
it not? A. I was attracted to it and naturally walked in. 

Q. Isn’t that what you really went for—to get closer to 
the source of the singing? A. Yes. 

Q. Because you had already been there for a little visit. 
A. Yes, sir. 

Q. And, as you went into the door, did you stop? A. 
Well, I don’t think I did. I think I just naturally— 

Q. Walked on toward the front? A. Walked in. 

Q. And then, walked off into space? A. That is what I 
did. 
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Q. Now, at the time of this visit, did you observe the 
windows on the side of the first level? A. Oh, no, I am 
quite sure I didn’t stop to observe anything. I was 

56 just going out. 

Q. You didn’t stop to observe anything; just went 
out and stepped into space? A. I didn't look around; I 
had been in there before, so I didn’t look around to see 
what was— 

Q. You felt sufficiently familiar with the place at that 
time, did you ? A. I did, yes. 

Q. Now, on the occasion of the Mass, and the second visit 
that day, did Sister Lillian put on the lights for you? A. 
No, she didn’t. 

Q. You are quite positive of that? A. I am positive. 

Q. And so, on the occasion of the three previous visits 
to the choir loft, you didn’t have the lights put on by Sister 
Lillian? A. I didn’t. 

Q. But you were accompanied hv Sister Lillian on those 
three occasions? A. Yes. 

Mr. Myers: I think that is all. 

Redirect Examination 
By Mr. Hilland: 

Q. Mrs. Gleason, when Mr. Myers was asking you about 
that rail, and you first testified that there was no 

57 rail, and then said there was a rail down at the end 
of the—front end of the balcony— A. Yes, sir. 

Q. (Continuing) —what location did you have in mind 
when you first said there was no rail? A. I thought he was 
talking of the end of the steps that I had discussed—did 
he mean at the end of the choir loft or the beginning of the 
steps, or end? 

And hand rail down the steps ? 

Q. Yes. A. There was no rail there. I meant a hand 
rail. If that is what he meant, there is no hand rail there,— 
no. There is no hand rail there. 

Mr. Hilland: That is all. 

Mr. Myers: Just one other question. 
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Recross Examination 
By Mr. Myers: 

Q. On the occasion of your previous visit to the school 
in 1940, did you visit the Chapel? A. We were not in that 
building, consequently we never went into that part of it. 

Q. And you had already known, had you not, Mrs. 
Gleason, that that choir loft was used for not only the choir 
but for giving music lessons to the students—hadn’t you? 

A. I presume I did. You usually know such things 
5S go on, but I don’t know if there was any definite re¬ 
mark about it. 

Mr. Myers: No further questions. 

Mr. Hilland: That is all. 

##**#*##** 

63 John W. Gleason, a plaintiff, called as a witness, 
having been first duly sworn, took the stand, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Will you please state your full name? A. John W. 
Gleason. 

Q. Where do you live? A. Savannah, Georgia. 

Q. What relation are you to the plaintiff, Lillian Glea¬ 
son ? A. I am her husband. 

Q. Were you in Washington on December 23,1945? A. I 
was. 

Q. Where were you stopping? A. At the Holy Cross 
Academy, Dumbarton College. 

Q. Will you state how it happened that you were there 
on that occasion? A. Through invitation. 

Q. From whom? A. To spend the Christmas holidays. 
It came directly, I may say, from Sister Loretto. 

64 Q. What is her— 
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Mr. Myers: I am sorry. If the jury is having as 
much trouble as I am—I can’t hear but a small part from 
here. We can't hear you, Mr. Gleason. 

The Witness: All right, sir. 

By Mr. Hilland: 

Q. If you will speak louder—I know you can. A. Sister 
Loretto, through my daughter, Sister Lillian—we were in¬ 
vited to spend the Christmas holidays. 

Q. When did you arrive there? A. On the 22nd of De¬ 
cember. 

Q. And to what room were you taken, you and Mrs. 
Gleason—what room were you assigned when you arrived 
at the school ? A. A room on the third floor. 

Q. Where was that room with respect to the location of 
the entrance to the balcony of the Chapel? A. Almost di¬ 
rectly across the hall. 

Q. Prior to the time that Mrs. Gleason fell in that 
Chapel, had you been in the—I mean, when she fell in the 
balcony of the Chapel, had you been in the balcony with 
her? A. Xo, I was in the room. 

Q. I mean prior to the time—can you hear me? A. Yes. 

Q. Prior to the time she fell, had you been in the 
60 balcony of the Chapel with her? A. I was in the 
room with her. We were in our room together. We 
were in our room together—I was with her. 

The Court: If you stand there, he will speak so the jurors 
can't hear, and I think that is the important part—for the 
jury to hear. 

Mr. Hilland: Yes, sir. (Moving away from witness.) 

By Mr. Hilland: 

Q. You remember when Mrs. Gleason fell in the balcony? 
A. I know that. I don’t know it directly. I knew it was 
around about the time she stated, 1 o’clock or something. 
I was in the bedroom at that time, it all happened. 

Q. Before she fell in the balcony, had you been in the 
balcony with her? A. Xo. I hadn’t been in the balcony 
with her. 
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Q. I am not talking about the time she was injured, I am 
talking about occasions prior to that. A. I only know I 
was either in the bedroom, or the balcony, as I said, before 
she had the accident. 

Q. Yes. Now, how many times w^ere you in the balcony 
before she had the accident? A. Some time. 

Q. How many times? A. I will say that I went in with 
her about three times. 

Q. All right, now. On the occasion that you were in 
there, wdio else was present ? A. Sister Lillian. 

66 Q. Anyone else? A. No. 

Q. On those three occasions you were in the bal¬ 
cony, was there any artificial light on in the balcony? A. I 
would certainly say not, sir. I saw no such light. 

Q. Was there any hand rail on the steps? A. No. 

Q. On those three occasions that you were in the balcony, 
how far into it did you go? A. Oh, I would say two or 
three feet, not any more than that, right from the door; not 
more than two or three feet. 

Q. Were there any chairs in the balcony at the times you 
were in there? A. There was one chair for each of us, as 
I understood it, w’here we had attended Mass. 

Q. Were there any chairs on the lower steps or the plat¬ 
form? A. I didn’t see any. 

Q. On those three occasions that you were in the balcony, 
did you see those steps or platforms or changes in the level 
of the floor? A. I suppose—I paid no attention to them. I 
was only thinking of that one position where we 

67 stopped to say our little prayer. 

Q. Did anybody tell you that there were changes 
in the level of the floor in the balcony? A. No. 

Q. You were not present when Mrs. Gleason fell, were 
you ? A. I was not. 

Q. Were you present when she was removed from the 
balcony, after she had fallen? A. Yes, that was probably 
about an hour and a half afterward. 
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Q. Where was she taken? A. Taken to Providence Hos¬ 
pital. 

SI Cross Examination 
By Mr. Myers: 

Q. Mr. Gleason, your wife has been a sufferer from a 
heart condition for a number of vears, has she not? A. 
Well, I guess you would say she had an attack about five 
years ago, but had nothing for four or five years, nothing 
to hurt her any way since, from that time on. The doctors 
didn’t find anything to be worried about, after that attack 
she had four or five years ago, and when she came up here, 
she was in perfect health. 

Q. Hasn’t she had a series of anginal attacks over 
82 the years? A. She had a few, not very many. 

Q. She had a few? A. She had a few angina at¬ 
tacks, yes. 

Q. And— A. I don’t know how many, but she had some. 

Q. Now, Mr. Gleason, when you arrived here on the 
early morning of the 22nd of December, 1945, you were met 
at the station, were you not, by two Sisters? A. Yes. 

Q. Who brought you in a car they provided to the shcool? 
A. Yes. 

Q. And you were taken upstairs and given a room on 
the third floor of the dormitory of the Dumbarton College? 
A. Right. 

Q. And you had coffee, did you not, at that tmie? A. 
Had what? 

Q. You had coffee, did you not, at that time? A. You’ve 
got to pardon me, I didn’t catch your words. 

Mrs. Gleason: You are talking to loud. 

Mr. Gleason: Maybe you are talking too loud. 

Mr. Myers: I will try to get between. 
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By Mr. Myers: 

Q. Did you have coffee at that time? A. Yes. 

Q. Thereafter, you went to Mass? A. Yes. 

83 Q. Now, who took you to Mass? A. Sister Lil¬ 
lian. 

Q. And where were you taken? A. Taken right inside 
of the door,—of the loft. 

Q. What is that? A. Right inside. 

Q. Was that the first time you had ever been in the choir 
loft? A. The first time. 

Q. And w’hen you went in the door, did Sister Lillian 
turn on the lights? A. No, sir. 

Q. She did not? A. There was no light necessary at all, 
that I could say, for there was no light turned on. We 
stood right at the door, a couple of feet in. 

Q. You say you didn’t find the light necessary? A. I 
didn’t say that itwms necessary; it was not lighted, anyhow. 
Q. Did you find— A. She put no lights on. 

Q. Did you find it necessary to have a light at that time ? 
A. The door was right off—right behind us. 

84 Q. Did you find it necessary to have a light at that 
time? A. I couldn’t say that it was necessary. I 

can’t say that. We got along without it, anyhow, that time, 
without falling. 

Q. Now, would you come down here, please, sir? 

(The witness then left the witness stand and stood by the 
blackboard, where the following proceedings occurred:) 

By Mr. Myers: 

Q. Take this piece of chalk. A. You have got me, on this. 
Q. Wait until I ask. 

Do you recognize this diagram, is this clear to you? A. 
It means very little. 

Q. Well, this is the— 

The Court: There is a pointer, Mr. Myers. 

Mr. Myers: Thank you. 
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By Mr. Myers: 

Q. That is the corridor in the college, third floor (indi¬ 
cating). A. Yes. 

Q. And this is the back of the room, “X” marks the 
inside of the room assigned to you and Mrs. Gleason. A. 
Yes. 

85 Q. And that double doorway leading in the en- 
entrance way to the choir loft, (indicating)). A. 

Yes. 

Q. And the series of elevations went down to the big ele¬ 
vation at the bottom, and the rail (indicating) across the 
front, over which you looked to see the altar and main part 
of the Chapel. A. Yes. 

Q. Does that give you an idea of what this is ? A. Yes. 

Q. If you will be good enough to mark here on this dia¬ 
gram with just a cross mark where you and Mrs. Gleason 
and Sister Lillian participated in the Mass on the first 
morning. A. Sister Lillian was right in here (placing a 
mark on the blackboard). That is where we stayed, right 
here, inside of the door comes the double door (placing 
marks on blackboard). I sat on one side and Mrs. Gleason 
on the other. Sister Lillian may have been in the middle, I 
don’t know, I can’t recall that. 

Q. How far did you go into it, through the doorway, be¬ 
fore you knelt down? A. Not over three feet. 

Q. Not over three feet? A. Not over three feet. I will 
say two or three feet, right directly up to the door is my 
recollection. 

Q. Now then, in kneeling down were you on your 
S6 knees during most of the half-hour period—when 
you were there? A. Well, two-thirds of it. 

Q. And what did you observe with respect to the choir 
loft? Tell us what you saw in the choir loft at that time. 
A. I can very frankly tell you, Mr. Myers, that my mind 
was entirely on that altar that I was facing. I was seeing 
nothing else but that altar. 
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Q. Do you remember anything about it, at all? A. The 
reverence I have, when I go into a church— 

Q. You don’t remember anything about your surround¬ 
ings at all? A. I don’t. 

Q. You don’t? A. No. 

Q. So you can’t tell whether lights were on, lights were 
off, or anythnig else about that choir loft at that time? A. 
I don’t remember any lights being on in the choir loft. 

Q. "Would you say that they w T ere on? A. I would say 
that they were not on. 

Q. Do you recall distinctly that the lights were not on? 
A. Yes. 

Q. Do you recall distinctly wdiether there were chairs 
down here or there w^ere not chairs (indicating). A. I 
don’t recall any chairs. 

Q. Do you recall seeing light from the windows? 
87 A. Yes. 

Q. Of stained glass? A. That window there (in¬ 
dicating), to be frank with you I don’t remember noticing 
them very much, myself, at that time. My memory was 
refreshed the other day when I looked at them, but at the 
time I don’t know that I paid much attention to it. 

Q. Do you remember seeing a Hammond electric organ? 
A. I think I saw that. 

Q. Where was that? A. Next to the—way down. 

Q. Way down on the end—you mean on the first level? 
A. Yes. 

Q. Did you look down on it? A. Looked casually, in a 
way; I don’t know. 

Q. Now, when you were kneeling, Mr. Gleason, was there 
anything to prevent you from seeing the main altar, which 
is at the far end of the Chapel? A. No. You could see the 
large part of it, I think you could see the main altar. 

Q. You may return to your seat. 

(The witness then returned to the witness stand, where 
the following proceedings were had:) 

The Witness I could see the main altar. 
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By Mr. Myers: 

Q. How was the main Chapel illuminated, if at all ? 
SS A. Now, I am going to answer that by frankly telling 
you I don’t remember how it was illuminated. 

Q. You don’t remember whether there were any lights on 
at all? A. I can’t tell you anything about it. I have no 
recollection. 

Q. Now, did you in kneeling, Mr. Gleason, notice the 
floor in the choir loft? A. The what? 

Q. In kneeling, did you notice the floor of the choir loft? 
A. The floor? Well, I knew it was pretty dark, the floor. 

Q. Did you observe anything else about it? A. No. 

Q. Did you notice the elevations? A. I only noticed 
the place that I knelt; that is all. Just where I knelt, and 
that was, as I say, about two feet inside the door. I noticed 
nothing else. 

Q. You couldn’t see anything else but the place around 
which you knelt? A. I couldn’t see. 

Q. You couldn’t notice the main part— A. The only in¬ 
terest I had was in kneeling and taking part. 

S9 Q. You weren’t interested in your surroundings 
at all? is that correct, except in participating in the 
religious services? A. Precisely. 

Q. I hand you a photograph of what—or what purports 
to be a photograph, and ask you if that looks familiar to 
you, if you have ever seen this locality before ? A. I don’t 
know what it is. 

Q. You have never seen that before? A. This is the door 
going into the choir loft; is that what you are referring to? 

Q. I am asking you, sir. I wanted to know whether you 
had seen it before, and if you could tell us what it is. A. 
Well, it looks to me as if it were the entrance to the choir 
loft. 

Q. Can you positively identify it? A. I cannot. 

Q. You would not be able to state whether that was or 
was not a correct picture of the entrance to the choir loft, 
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as you identified it? A. No, I can’t tell you whether it is a 
correct picture. 

The Court: May I see it? 

Mr. Myers: I beg your pardon (passing photograph to 
the Court). 

The Court: I think you should have this marked for iden¬ 
tification. 

90 (The photograph referred to was marked for iden¬ 
tification only as Defendant’s Exhibit No. 1.) 

By Mr. Myers: 

Q. Now, after the Mass, the first morning that you were 
there, you went down to breakfast, then? A. Yes. 

Q. And what did you do after breakfast? A. As far as 
I remember, came back to our room, and we were getting 
ready for Christmas, and unpacking, and so forth and so 
on—things of that kind. 

Q. Then, did you go down to dinner in the middle of that 
first day? A. Yes. 

Q. Did you come back to your room after that? A. Yes, 
as far as I can remember. 

Q. When was the next time that you went into the choir 
loft, having in mind that the first time you testified to is 
the Mass of the morning of the first day that you arrived 
there, and came out from the station? A. I can’t remember 
when I went back. 

Q. Was it the same day or the next day? A. I will 
frankly tell you, my memory is not good. I don’t want to 
use it in any way at all, but I am nearly 80 years old, and 
my memory is not good and there was a whole lot of things 
that happened, I might forget in this time. I don’t 

91 remember what you are asking now. 

Q. You don’t remember when you went into the 
choir loft the second time? A. The second time? 

Q. But you did go in a second time? A. We went into 
this choir loft at Mass the next morning. 

Q. You remember going into the choir loft for Mass the 
next morning? A. Surely. 
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Q. And were you there—about what time ? A. The next 
was Sunday morning, about the same time. 

Q. You were there about the same time, in the choir loft? 
A. Yes. 

Q. Did you occupy approximately the same positions? 
A. Yes. 

Q. In kneeling during that Mass? A. Yes. 

Q. That you did, during the Mass on the previous day? 
A. Yes. 

Q. Is that correct? A. The same chair, I suppose. 

Q. Now, what is your recollection with respect to the 
situation in this choir loft on this second day’s Mass? A. I 
didn’t see any change from the day before. 

Q. You observed the same things you had observed 
92 the day before? A. Same as the day before. 

Q. Tell us what you observed with respect to the 
choir loft on the second day? A. Nothing more than the 
first day. 

Q. What did you observe? A. I can’t say that I observed 
anything, particularly. As I told you, what I was looking 
at was the altar, my whole mind was occupied in looking 
ahead of me. 

Q. Can you tell us from your recollection, Mr. Gleason, 
whether the vision of the altar w r as on a level with your eyes 
when you knelt? A. I don’t know, only I can tell you that 
I could see the altar of course from wdiere I w r as kneeling, 
yes. 

Q. But you have no recollection as to whether the altar 
was on the same level with your eyes—when you were 
standing or when you were kneeling? A. I guess naturally 
it would be different if I were kneeling than if I were 
standing. 

Q. How much of a difference was there, what did you 
do when you were standing, to see the altar? A. I couldn’t 
tell you what the difference was. 

Q. When you were kneeling, looking at the altar, was it 
on a level, at that time? A. That is too much for me to 
answer; I don’t recall. 
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93 Q. You were concentrating on the altar at that 
time? A. Yes, sir. Anyway, I tell you I don’t re¬ 
member that feature of it. 

Q. You don’t remember anything around you in the choir 
loft except the floor around you on which you were kneel¬ 
ing, and the bright altar that was ahead? A. I remember 
where I w’as kneeling, all right. 

Q. Now, do you remember that there was any light com¬ 
ing through the two sets of windows in the choir loft at the 
first level? A. Not any more than—you mean the light— 
which light are you speaking of ? 

Q. The daylight. A. The daylight? I wouldn’t know. 

Q. Coming in here from these two sets of stained glass 
windows (indicating on blackboard). A. There were win¬ 
dows. I don’t know that the light was very much. 

Q. Could you see that light? A. No. 

Q. What could you see by it? A. I don’t remember see¬ 
ing anything more than the windows that were there. I 
can’t tell you any more than that. 

Q. How t did you notice? A. I don’t know that would 
have any connection with those windows. 

94 Q. Did you notice the Hammond organ, here (indi¬ 
cating) ? A. I suppose I did. I don’t know that I 

noticed that the first day. I might have noticed that on one 
or two other visits. 

Q. Did you notice it on your second visit? A. I don’t 
know what visit it w^as; I can’t tell you which visit, first, 
second, or third. 

Q. You did notice on one of your visits that there was 
a Hammond organ down near the windows? A. Yes, sir. 

Q. The light from the windows showed the Hammond or¬ 
gan, didn’t it? A. Something showed it for me to see it. 
I don’t know what it was. There was no other light in the 
place, however. 

Q. No other light but the light coming from those two sets 
of windows, and by those lights you were able to see the 
Hammond organ ? A. Yes. 
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Q. Now, where, with respect to the position you were in 
the room, was the organ—was it on the same level with you? 
A. Same level? I couldn’t tell you that. 

Q. You saw the Hammond organ didn’t you? A. Yes. 

Q. Was it on the same level? A. Saw it right in front 
of me. 

95 Q. On the same level in front, or below you? A. 
You mean directly opposite me, beside me, or what? 

Q. I mean, was it on a level where you indicated, the 
same level,—was it on a level with your shoulders or was it 
below, so that you were looking down on it? A. I don’t 
know. 

Q. Beg pardon? A. I don’t know. 

Q. You don’t recall whether it was up with you, or down? 
A. No, sir. 

Q. You don’t recall whether it was level, or not level? 
A. No, I don’t. 

Q. Did you happen to observe that there were light fix¬ 
tures in the place, in the choir loft? A. I know there were 
no lights there, I would say that. 

Q. I said— A. I remember. 

Q. I said, Mr. Gleason, did you observe light fixtures? 
A. No, I didn’t do that even. 

Q. Did you notice any lighting fixtures? A. I can surely 
tell you that, I didn’t notice any fixtures. I don’t remember 
any fixtures in there. 

Q. Would you say there were no fixtures there? A. I 
wouldn’t say it because I didn’t see them. 

96 Q. All right. Did you see any light button to turn 
the fixtures on with? A. No. 

Q. You didn’t observe any light button? A. Didn’t ob¬ 
serve that, either. 

Q. And did you observe anything with respect to the 
lights that were in the main Chapel at the time you were 
there, the two times you were there? A. I can’t remember 
that. 

Q. Do you remember the main Chapel had stained glass 
windows on both sides? A. In the loft? Where do you 
mean? 





55 


Q. In the main Chapel. A. They have windows, yes. 

Q. 1 asked if you observed that the main Chapel had 
stained glass windows. A. I suppose I did. The only thing 
I knew, they were there; I had seen them before. 

Q. Seen them before? A. Because I had been in the 
Chapel many times, didn’t have to look at them from up 
there. I had already seen them. 

Q. Did you see them from where you say you were stand¬ 
ing in the choir loft? A. That I don’t recall. 

Q. Was it customary, from your knowledge, Mr. 

97 Gleason, that the Chapel was brightly illuminated on 
the occasions that you went there? A. No,—the 

Chapel? 

Q. Yes. A. I don’t recall that, either. 

Q. Is it the practice to brightly illuminate the Chapel 
during the occasions you were in attendance in the Chapel? 
A. No, I don’t know of any reason. 

Q. In other words, it is not the practice in that beautiful 
Chapel to brightly illuminate it, is it, to your knowledge? 
The Court: How w^ould he know the practice ? 

Mr. Myers: From being there on the occasion— 

The Court: He can state what happened while he was 
there. 

Mr. Myers: I directed my questions to when he was 
there, what was the practice on those occasions when he 
was there, as to brightly illuminating the Chapel. 

The Witness: Just to show it off. Any time I was there, 
I don’t know whether it—whether there was a light put on 
it at all, or not, or whether I was seeing it in the original 
form, or not. 

By Mr. Myers: 

Q. And now, Mr. Gleason, what was the occasion of your 
returning—excuse me; strike that. 

What was the occasion of Mrs. Gleason being 

98 brought back to the college from the hospital? A. 
Well, the occasion was, she wanted to get home, I 

suppose, and at the time, she w’as not able to travel; that is 
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the main thing, the main things is that she wasn’t able to 
travel. 

Q. Wasn’t able—and was it not also consideration on the 
part of the Sisters at the Holy Cross Academy to provide a 
place where Mrs. Gleason could come back to and not re¬ 
main in the hospital? A. You say was it customary—what 
did you say? 

Mrs. Myers: Head that, please. 

(Record read by the reporter.) 

The Witness: It was very nice of them, surely. 

(The preceding question, and the answer of the witness, 
were then read by the reporter.) 

By Mr. Myers: 

Q. When Mrs. Gleaosn came up on the occasion of this 
visit, from Savannah, Georgia, did you have roomers in 
your house at the time? A. Yes. 

Q. Did you leave roomers in your house? A. They left 
just about two or three days before, we couldn’t—we didn’t 
want anybody there while we were away. We wanted the 
house alone. 

Q. And, you didn’t see Mrs. Gleason fall, on the 
99 day that she fell? A. No, I didn’t. 

Q. You were in the room? A. I was in the room. 

102 Thereupon Sister Rita Estelle called as a witness 
for the plaintiffs, having been first duly sworn, took 
the stand, was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Please state your full name. A. Sister Rita Estelle. 

Q. You are a member of what Order? A. Sisters of The 
Holy Cross. 

Q. And where are you on duty at the present time? A. 
At the Academy of The Holy Cross. 
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Q. Where is that located? A. Upton Street, Northwest. 
Q. How long have you been on duty at that school? A. 
Fourteen years. 

Q. Were you on duty there in December, 1945? A. Yes. 
Q. Do you know the plaintiff, Mrs. Gleason? A. Yes, I 
do. 

Q. And do you know the plaintiff, Mr. Gleason? 
103 A. Yes. 

##*•#*'•*** 

110 Q. On an occasion prior to Mrs. Gleason’s fall, in 
the balcony of the Chapel, did Mrs. Elliott fall? 

The Court: Did she see her fall? 

Mr. Hilland: I beg your pardon? 

The Court: Did this witness see her fall? 

The Witness: No, I did not. 

Mr. Myers: I certainly object, and ask that the testimony 
be stricken with respect to the same, and the jury be told to 
disregard it. 

The Court: Well, there has been no evidence that 

111 there was this previous fall, and the jury will disre¬ 
gard this question, entirely. 

By Mr. Hilland: 

Q. Were you ever present in the balcony at the place 
where Mrs. Gleason fell when any other person fell? A. I 
have not been. 

Q. Were visitors of the school permitted to use the 
Chapel, including the balcony? A. At times, yes. 

Q. What? A. At times. 

112 Thereupon Sister Loretto called as a witness by 
the plaintiffs having first been duly sworn, took the 

stand, was examined, and testified as follows: 

Direct Examination 
By Mr. Hilland: 

Q. Will you please state your full name? A. Sister 
Loretto. 
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Q. And you are a member of what Order? A. Sisters of 
the Holy Cross. 

Q. And where are you on duty? A. At the Academy of 
The Holy Cross, and Dumbarton College. 

Q. On Upton Street? A. Upton Street. 

Q. For how long have you been on duty there? A. I 
would sav twelve vears. 

Q. What is your position? A. My present position is 
the Superior. 

Q. Are you a member of the governing board of the 
Academy of The Holy Cross, the defendant in this case? 
A. I don’t think I understand what you mean. 

Q. Well, does the defendant have a Board of Di- 

113 rectors, or anything similar to a Board of Directors 
or a governing body? A. Yes, we have a House 

Council; we also are a corporation. 

Q. Now, are you a member of the House Council? A. 
Yes. 

Q. And what are its functions and duties? A. They are 
in an advisory capacity to me. 

Q. Now, if there is anything to be done about the school 
buildings or grounds, who authorizes the action, if any is 
required? A. I do. 

Q. And from what source do you obtain your authority? 
A. From the Mother Provincial. 

Q. In your capacity, or in connection with your duties in 
charge of the buildings and grounds, did you ever officially 
recognize that any condition of danger existed in the Chapel 
or the balcony of the Chapel? 

Mr. Myers: I object. 

The Court: Sustained. 

By Mr. Hilland: 

Q. Of course, Sister Loretto, you have been in the bal¬ 
cony, have you not? A. Yes. 

Q. Have you been in the balcony when the artificial 

114 lights were not turned on during the day time—when 
they were not turned on? A. Yes. 
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Q. Have yon observed the appearance of the floor, to one 
entering the balcony from the rear, when the artificial lights 
are not turned on? A. It is dark. 

Q. And what impression does it give to the one entering 
the balcony, the floor— 

Mr. Hilland: May I put a leading question to this wit¬ 
ness, Your Honor? 

Mr. Myers: I can’t see why. 

The Court: It depends on what the leading question is. 
Ask it, and I will rule on it. 

Now, Sister, don’t answer until I have ruled. 

By Mr. Hilland: 

Q. Is it not a fact, Sister Loretto, that at the time of Mrs. 
Gleason’s fall, to one entering the balcony when the arti¬ 
ficial lights were not turned on, there was an illusion that 

the balconv floor was on one level? 

* 

The Court: She can answer that. 

Mr. Myers: All right. 

The Court: Answer that. 

The Witness: Yes. 

115 By Mr. Hilland: 

Q. And, prior to Mrs. Gleason’s fall— A. I would like 
to qualify that answer by saying that the illusion only ex¬ 
tended to the first step. 

Q. Only to the first step? A. Yes. 

Q. Now, prior to Mrs. Gleason’s fall, did you have any 
knowledge that that illusion existed there? 

Mr. Myers: I object. 

The Court: Sustained. The question is too broad. 

By Mr. Hilland: 

Q. When did you discover—Let me put it this way: 
When did you discover that that condition existed there 
in the balcony? 

Mr. Myers: I also object to that question as being not 
only too broad, but calling for a conclusion. 
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Mr. Hilland: I am only asking for the point of time. She 
testified to the fact of the existence. Now, I want to find 
out when she learned it. 

The Court: You may ask her that. 

Mr. Myers: I want counsel to bear in mind that she has 
testified as to the fact of an illusion as to the first step, not 
for the entire balcony. 

Mr. Hilland: There is no dispute about that. 

Mr. Myers: I wanted that understood, so that as 

116 to the illusion there is no illusion as to the first step. 

Mr. Hilland: She said the first step. 

The Court: Proceed, Mr. Hilland. 

By Mr. Hilland: 

Q. When you say “the first step”, you mean the first at 
the top or bottom? A. The first, at the top. 

Q. The one nearest the entrance? A. Right. 

Q. On this sketch up here, you mean this first step that 
comes right flush with the solid walls in the back; isn’t that 
right, this one here (indicating) ? Assume here is the room 
that they were in, here is the corridor and here is the en¬ 
trance to the balcony, and each one of these lines is supposed 
to represent a step. Would you say the top one is the first 
one, right up here; is that it? A. Yes, I think that drawing 
is incorrect. 

Q. What—in what respect? A. I think that that first 
step extends out beyond that, but I would not be certain. 
It seems to me the step would be. 

Q. Don’t you think you are mistaken about that, Sister? 
A. No, because there are chairs—yes, I guess I am. 

Q. You are? A. Yes. 

Q. The step is immediately at the wall; isn’t that 

117 right? A. Yes. 

Q. Now, when did you first learn that that illusion 
existed there in relation to that first step, the first or the 
top step? 

Mr. Myers: I object. 


61 


The Court: I overrule the objection. He may ask when 
she first saw it. 

By Mr. Hilland: 

Q. When did you first see it? A. I wouldn’t recollect. 

Q. W r as it before or after Mrs. Gleason’s fall? A. Well, 
before. 

Q. Before Mrs. Gleason’s fall? Were you ever present 
when any other person fell there? A. No. 

Q. Had you any personal knowledge that any other per¬ 
son fell there before? 

The Court: Don’t answer that. 

Mr. Myers: I object to that, along the same lines. 

The Court: Yes, sustained. 

Mr. Hilland: All right. 

By Mr. Hilland: 

Q. After Mrs. Gleason’s fall, were you present when any 
other person fell there? 

Mr. Myers: I object to that, too. 

118 The Court: Overruled. 

The Witness: No. 

By Mr. Hilland: 

Q. Do you know the name of any Sister on duty at the 
school, or any other person, who was present when someone 
fell? 

Mr. Myers: Object to that. 

The Court: Sustained. 

Mr. Hilland: Your witness. 

Cross Examination 

Mr. Myers: May it please the Court, I think in fairness 
to the defendant there should certainly be < lispelled from 
the minds of the jury that there is any question of a fall 
before or afterwards by this— 

The Court: When the proper time comes to charge the 
jury, I will take that matter up. 

Do you have any questions? 
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By Mr. Myers: 

Q. Sister Loretto, when you speak of the word used here 
by counsel, the “illusion”, do you mean to say that a per¬ 
son entering the hall or the choir loft recognizes that there 
is a straightaway to the point of the first step, that there 
is a fiat—there is a— A. Actually, to the— 

Q. As a matter of fact, it isn’t an illusion, it is an actual 
fact that there is a flat surface leading to the first 

119 step; isn’t that true? A. Yes. 

The Court: That is not quite what she testified to. She 
said that the illusion was that the whole floor was on a 
level with the first step. 

The Witness: The illusion was that the first step and 
the second step are the same; that is the illusion; it does 
not obtain to the rest. 

By Mr. Myers: 

Q. Of the choir loft? A. Of the choir loft. 

Q. But the first and second steps are the same? A. Yes. 
Q. But it does not pertain to the rest of the choir loft? 
A. Yes. 

Q. In other words, standing at the back of the choir loft 
there is no question in your mind, from your observation 
that there is a descent of several—a descent of some degree 
toward the front of the choir loft? A. No. 

Q. And anyone standing there could observe that, 
couldn’t they? As you have observed it, Sister Loretto? 
A. Yes. 

Q. Like that— 

Mr. Hilland: But it could— 

120 Mr. Myers: I haven’t finished, yet. 

Mr. Hilland: I thought you had. 

The Court: I thought you had only one question, Mr. 
Myers. 

Mr. Myers: Unfortunately, Your Honor put in one ques¬ 
tion that required that I ask another. I was forced to do 
that. 


63 


May I ask this one other question? 

The Court: I am not limiting you at all. Proceed. 

By Mr. Myers: 

Q. That is true, Sister Loretto, with the lights off, the 
artificial lights off? A. Yes. 

Mr. Hilland: The illusion did exist in relation to the top 
step; isn’t that what you said? 

• The Witness: Yes. 

The Court: Is that all? 

Mr. Hilland: That is all. 

#••••*•••# 

121 Thereupon Sister Lillian called as a witness by 
the plaintiffs, having first been duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Will you please state your name? A. Sister Lillian. 
Q. And you are a member of what Order? A. Sisters 
of the Holy Cross. 

Q. Where are you on duty? A. Dumbarton College. 

Q. How long have you been there? A. Since February, 
1940. 

Q. Have you been in the balcony of the Chapel? A. 
Yes. 

Q. Have you been there at any time when any person fell 
at the top step? A. Yes. 

Q. When? A. I couldn’t state definitely the time. 

Q. Was it before or after your mother fell there? 

122 A. I am not sure of that. 

Q. Were the conditions at the time of the fall which 
you witnessed in the balcony the same, or closely similar, 
to the conditions at the time your mother fell? A. Yes. 

Mr. Myers: I didn’t quite hear. 

The Court: She said yes. 

The Witness: Yes. 


64 


By Mr. Hilland: 

Q. And, who was the person whose fall you observed? 
A. A Sister. 

Q. And what was her name? 

The Witness: Can I prefer not to state? 

The Court: Yes, I think so. 

By Mr. Hilland: 

Q. Was she a Sister of the Holy Cross Order? A. Yes. 
Q. Was she one who was on duty there? A. No. 

Q. What was her mission at that time? A. Well, our 
Sisters come and go from our different Houses. 

Q. Was she a visitor? A. I guess you would call it. We 
don’t call any of our Sisters visitors, because we feel at 
home in any Home. 

123 Q. She was not a Sister on duty at that school at 
that time ? A. That is right. 

Q. So she really was paying a visit as we would under¬ 
stand it? A. Yes. 

Mr. Hilland: Your witness. 

Cross Examination 

By Mr. Myers: 

Q. Was this the only time that you personally knew of 
any? A. Yes. 

Mr. Myers: I still think this testimony comes under the 
objection that I made previously,—an isolated case. 

The Court: The plaintiff hasn’t finished its case yet. 

By Mr. Myers: 

Q. Sister Lillian, you say the conditions were the same 
as at the time when your mother fell, and that is when there 
were no lights on at that time? A. Yes. 

Q. And were you present in the Chapel, itself? A. Yes. 
Q. And you don’t remember the time, whether it was 
before or after? A. No, I really wouldn’t. 

124 Q. Did you report the same to Sister Loretto? A. 
I really couldn’t remember that, either. 
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Q. Wouldn’t it have been your responsibility to have 
reported it to Sister Loretto? A. Yes. 

Q. You don’t recall that you did or did not report it? A. 
In all probability I mentioned it to her. 

Mr. Myers: No further questions. 

Redirect Examination 

By Mr. Hilland: 

Q. Now, prior to your Mother’s fall, had you had any 
discussion with Sister Loretto about the condition in the 
balcony ? 

Mr. Myers: I object. 

The Court: Sustained. 

Mr. Hilland: I have in mind that that question was 
opened up by— 

The Court: I have sustained the objection, Mr. Hilland. 
Mr. Hilland: That is all. 

Mr. Myers: That is all. 

**•***■•*#* 

125 Sister Rita Estelle called as a witness on behalf of 
the defendant, having been previously sworn, re¬ 
sumed the stand, was examined and testified further, as 
follows: 

Direct Examination 
By Mr. Myers: 

Q. I think the Sister has been sworn. 

Sister Rita, what is your particular function at the 
Academy of The Holy Cross? A. Music instructor. 

Q. Keep your voice up a little bit. A. All right. 

Q. Music instructor? A. Music instructor. 

Q. And in connection with music instruction, do you have 
any other function in connection with the Chapel? A. Well, 
I play for the services. 

Q. Play for the services? A. That is right. 

Q. And where do you play for the services? A. In the 
choir loft. 
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126 Q. And will yon tell us, by reference to this dia¬ 
gram here (indicating blackboard) where it is that 

the organ is located that you do play—what type organ do 
you play ? A. Hammond. 

Q. Electric organ? A. That is right. 

Q. Will you point it out on the diagram ? A. This is the 
front? 

Q. Yes, this is the rail, facing it. A. And the altar? 

Q. The altar is this way. Where is the organ located? 
A. I move it, it might be at this end, or over at the center. 

Q. But it is— A. Always on this level. 

Q. Always on this first level? A. Yes. 

Q. Now, will you tell us somewhat about the description 
of the windows that have been already located in the choir 
loft, and as compared with the windows that are in the 
main portion of the Chapel? Suppose you tell us about the 
• windows in the main portion of the Chapel, first. A. Well, 
they are stained glass windows, which are very bright in 
color, but they don’t let in much light. 

Q. And are there pictures? A. In the windows in 

127 the main part of the Chapel. 

Q. Now, what with reference to the windows, the 
two sets of windows on each side of the first level of the 
choir loft—what are they? A. They are long and very nar¬ 
row, and they are covered with marble-ized yellow and 
white glass. 

Q. And can you tell us with respect to the light cast by 
those windows, as compared with the light cast by the 
stained glass picture windows in the main Chapel? A. Well, 
I suppose they let in a little bit more light, but they are 
very narrow. 

Q. And do they cast a light? As the light comes in, is 
the light cast or reflected as it comes in through the win¬ 
dows on the choir loft level? A. It casts it only on those 
first two steps. 

Q. No, I hand you what has been marked for identifica¬ 
tion Defendant’s No. 1, and ask you if you can identify 
that photograph? A. Yes. 
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Q. What is it, Sister Rita? A. It is the choir loft. 

Mr. Hilland: Just a minute, if Your Honor please. I 
think in order to properly identify it, it should be shown 
that the witness was present and knows the conditions un¬ 
der which the photograph was taken. 

128 The Court: It has not been offered in evidence, 
yet. 

Mr. Hilland: Very well. 

By Mr. Myers: 

Q. Can you tell us, Sister Rita, whether that correctly 
portrays the condition of the choir loft as it was in Decem¬ 
ber, 1945? A. If the lights were on, this is the way it might 
look, if it had the light. The lights wouldn’t give that 
reflection (indicating). 

Q. But, with the lights on, that is a correct portrayal of 
the situation in the choir loft as of December— A. Looking 
at the opposite direction, however. 

Q. When you say “opposite direction”— A. If I were 
leaving the choir loft, I would see it; if I were coming in, I 
wouldn’t. 

Q. As you go out of the choir loft— A. I would see that. 

Q. And this is a correct picturization of that situation? 
A. That is right, with the exception that this piece of furni¬ 
ture over here, that one chair, wouldn’t have been there. 

Mr. Myers: I offer that in evidence. 

The Court: It will be admitted. 

(Defendant’s Exhibit No. 1 for Identification received in 
evidence.) 

129 (Defendant’s Exhibit No. 1 was then passed to the 
jury for their inspection.) 

Mr. Hilland: Did you say that is all? 

Mr. Myers: No, the Court instructed me to wait until 
the jury had seen the picture. 

Mr. Myers: I think Your Honor saw it. Would you care 
to see it again? 

The Court: No, I have seen it. 
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By Mr. Myers: 

Q. Sister Rita, would you be good enough to tell us wdiat 
the situation with respect to the lights in the main Chapel is, 
their location, and how many of them there are? A. Well, • 
there are probably, I would judge, eight on either side, but 
we don’t have that many on, always. 

Q. I asked how many? A. In the choir loft? 

Q. The main part. A. There are eight on either side. 

Q. And are those lights in addition to the lights in the 
choir loft? A. Yes, but we don’t turn all those on, always. 

Q. I didn’t ask that. How many do you have? A. On 
either side,—eight. 

Q. Now, then, you have the occasion to celebrate Mass 
twice a day, or frequently, in the ordinary course of 
130 time at the school? A. Sometime it is once, some¬ 
times twice, depending on how many guests we have. 

Q. And when does Mass occur, usually, if you have it 
twice ? A. 7:30, 8, 8:15—a quarter of seven and eight- 
fifteen. 

Q. Now, tell us with respect to the choir loft how many 
lights there are? A. There are four in the choir loft, 
proper. 

Q. And will you tell us whether they were suspended, or 
are they inserted in the ceiling of the choir loft? A. They 
are inserted in the ceiling. 

Q. And can you tell us in 1945, if you remember, the 
voltage or the size bulbs that you used there at that time? 
A. I couldn’t say that. I know what is in there now. 

Q. But you don’t remember what they were? A. Yes— 
no. 

Q. Were you teaching music in the choir loft at that time, 
in 1945—did you have occasion to have classes there? A. 
Yes, I did. 

Q. In 1945? A. Yes. 

Q. And did you at that time have bright lights in the 
ceiling for that purpose? A. Well, if I teach in the day 
time; depending on the type of day it is. 
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131 Q. And, you sometimes find no necessity for lights 
there, as a result— A. If I have a very bright sun¬ 
shine outside, I might not. 

Q. Might not use lights? A. No. 

Q. Now, Sister Rita, kneeling on this level, whic^ is the 
first level coming into the door to the choir loft and looking 
ahead of you, with the lights of the choir loft on, are you 
able to see the front rail of the choir loft at the bottom of 
the first level? A. Yes, if I look for it I would see it. 

Q. And where with respect to the celebrants of the Mass 
and the altar does the choir loft rail hit? A. Well, it is just 
a thin bar about like this (indicating with fingers), and it 
would be below the main part, the table of the altar. It 
would strike below the table part, about the middle of the 
table, I should say. 

Q. Now, kneeling, from your position, and kneeling on 
the first level, is it easy to see whether or not there is a 
descent from the first level down to the first level—I mean, 
from the top level within the door down to the first level 
in front of the choir—the choir loft rail; in other words, 
kneeling here (indicating on blackboard) and looking ahead 
of you, is it easy to see that there is a descent, not the 

132 number of elevations. A. You can see that that is a 
descent, but a small one, it would appear. 

Mr. Hilland: What? 

Mr. Myers: But small. 

The Witness: It appears a small one. 

By Mr. Myers: 

Q. Now, Sister Rita, would you point out on this photo¬ 
graph, please, the light switches, the light switch, which 
controls the light in the choir loft? A. Right where that 
little black place is (indicating). 

Mr. Myers: The Sister has pointed this control switch 
out (exhibiting a place on Defendant’s Exhibit No. 1). 

Mr. Hilland: Will you point that out to me, please? 

(The photograph was then shown to the # jury with the 
spot so located.) 
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By Mr. Myers: 

Q. I don’t know whether I completely covered the ques¬ 
tion that you were asked previously, the four lights in the 
choir loft; can you tell, with respect to the elevations here, 
as to where those are located in the ceiling, particularly 
with respect to the two that are in the rear of the choir loft? 
A. I would say these are misleading (leaving the witness 
chair and indicating certain marks on the blackboard). I 
think these are over there (indicating). 

133 Q. Are these correctly placed over the second step, 
do you know? A. These lights would be over here 

(indicating). 

Q. Over here? A. That is what I would think. I may be 
wrong. 

Q. They are about four feet out? A. You may be correct 
in that particular, but I think these are out a little bit fur¬ 
ther. 

Q. And the other two in the rear are over the second step 
down (indicating on Defendant’s Exhibit No. 1), over this 
step down? A. Here. 

Q. This is the main entrance. A. I think this is right 
over the second step, but they are over to the side. 

Q. About four feet from the wall, I think. A. Out from 
the wall, yes. 

(The witness then resumed her seat in the witness chair.) 
Mr. Myers: You may examine, Mr. Hilland. 

Cross Examination 
By Mr. Hilland: 

Q. When you testified on direct examination that the two 
windows on either side and the front part of the Chapel, or 
balcony of the Chapel, casts light only on the first 

134 two steps, did you mean the first two lowest steps? 
A. I mean the two lower ones near the rail. 

Q. Yes, the two steps nearest the rail. A. That is right. 
Q. They do not cast their light so far as the top? A. Not 
a definite light, not a definite light on the last three. 
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Q. And with respect to that first top step, just where the 
balcony commences to broaden out after you come through 
that entrance, and it stops right at the wall, coming in from 
that door, do not the conditions within the balcony create 
the illusion that that first step is on the same level as the 
entrance floor? A. It could easily be. 

Q. What? A. It could easily be. I mean it could easily 
be missed, that first step. One wouldn’t notice it is a step 
because it is even with the wall. 

Q. Because there is nothing to define that step there at 
all. A. No. 

Q. It appears to be the same level? A. A dark red floor. 

Q. It appears to be the same level as the floor out in the 
corridor and in through the entrance; isn’t that 

135 right? A. It could be, yes. 

Q. Were you present when that photograph was 
taken which was admitted in evidence? A. No, I wasn’t. 

Q. Then you have no knowledge with respect to whether 
or not the lights in the balcony were on or off at the time? 
A. I can see by the reflection that is there, they are; but I 
was not there. 

Q. The conditions shown by that picture would be appar¬ 
ent to one leaving the balcony of the Chapel when the lights 
were on; isn’t that right? A. Leaving, going out, yes. 

Q. The appearance, coming in, with the lights on, would 
not be the same as shown in that photograph ? A. Well, you 
wouldn’t see the same part of the steps. 

Q. And if the lights were not on at all, those four lights 
that are within the balcony, then the condition you described 
in relation to the top step would exist, would it not—that 
is, that it is not apparent to a person coming in from the 
entrance? A. I don’t think I understand you, Mr. Hilland. 

Q. Well, suppose one is coming in from the corridor of 
the building into the entrance hall of the balcony, and the 
lights are out in the balcony—the conditions shown by that 
photograph would not be apparent to the one enter- 

136 ing the balcony? A. No, because this was taken from 
the opposite end. 
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Q. Now, I understand you to testify that when the day 
outside is bright and sunshiny, those are the days that you 
sometimes do not need a light ? A. That is right. 

Q. At the organ. A. That is right. 

Q. Now, is that true—do you remember the condition of 
the weather on the day Mrs. Gleason was injured? A. Not 
definitely. 

Q. Do you recall that it had been snowing the day before? 
A. No, I don’t. 

Q. Do you recall that the streets were full of snow and ice, 
outside, when she was taken to Providence Hospital? A. I 
remember that. 

Q. Do you recall that particular day when she fell was a 
cloudy day? I can’t say that I recall the day. 

Q. Is it true that on a cloudy day, that when you play 
the organ it is necessary to have artificial light on? A. Yes. 

Q. And you testified on direct examination that coming 
in the balcony, one can see there is a descent, but it appears 
small. You mean by that that it appears to be a very grad¬ 
ual descent? A. I mean that I think that the distance, 
137 the decline, is greater than it would appear, because 
the floors are dark. 

Mr. Hilland: That is all. 

Re-direct examination 
By Mr. Myers: 

Q. Sister, may I ask you one question: There is no diffi¬ 
culty, in your opinion, is there, Sister, for anyone to deter¬ 
mine that there are a number of elevations in that bealconv, 
or in that choir loft, with the lights on? A. I think they 
would know, yes. 

Q. I mean, standing on the first level as you come inside 
here, with these four lights on, there would be no difficulty, 
if one looked, to observe that there were elevations leading 
from here down to the lower or first level, on the balcony 
rail? A. They could see those levels. 
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Q. They could see there were elevations there? A. Yes, 
but the steps are deeper than the ordinary steps, so that 
vou could miss them if vou were not cautious. 

Mr. Iiilland: So that you would miss—what? 

The Witness: I said a person would have to be cautious 
because they are very deep. 

By Mr. Myers: 

Q. But there isn’t any difficulty in seeing that there is a 
series of deep elevations, is there? A. That is right, 
138 there are levels. 

Mr. Myers: I have no further questions. 

Recross examination 
By Mr. Hilland: 

Q. But there is difficulty in seeing that first step at the 
top? A. Well, the first step— 

Mr. Myers: With the lights on, Mr. Hilland? 

Mr. Hilland: Yes. 

The Witness: Well, now, I couldn’t tell you, because I 
am very accustomed to them; but I would know—it is one 
that anyone might be apt to miss, that very first one. 

By Mr. Hilland: 

Q. The first one? A. Yes. 

Q. The first one is the one that a person not accustomed 
to that place, and its surroundings, would be most apt not 
to see ? A. That is right. 

Mr. Hilland: That is all. 

Mr. Myers: That is all, Sister Rita. 

144 Sister Lillian called as a witness by the defendant, 
having been previously sworn, resumed the stand, 
was examined and testified further, as follows: 

Direct Examination 
By Mr. Myers: 

Q. Sister Lillian, do you recall the visit of your mother 
and father in December, 1945, to the Academy of the Holy 
Cross? A. Yes. 





Q. On the occasion of that visit, do you recall that they 
attended Mass on the two days that they were there, prior 
to your mother’s fall? A. Yes. 

Q. Did you accompany them on those two occasions? A. 
Yes, sir. 

Q. And were they taken by you to the choir loft for each 
Mass? A. Yes. 

Q. Can you lift your voice? A. Yes. 

145 Q. And will you tell us, on those occasions when 
you took your mother and father to the choir loft 

for the Mass, on the morning of both days, before your 
mother’s fall, what the condition of the lights in the loft 
were, on those two occasions of the Mass? A. Well, I 
couldn’t recollect today; but I would say that they were 
probably on. 

Q. Did you put— 

Mr. Hilland: I object to this, if your Honor please. If 
she doesn’t recall, she couldn’t say, “Probably,” she says, 
and “I can’t recollect today, but they were probably on.” 
The Court: What? 

Mr. Hilland: “They were probably on.” 

The Court: I sustain the objection. 

By Mr. Myers: 

0. What is your best recollection? 

The Court: Now, if she has no recollection, her “best” 
recollection doesn’t mean anything. 

Mr. Myers: I am taken a little by surprise, by this state¬ 
ment. 

The Court: Proceed. 

By Mr. Myers: 

Q. Did you have occasion to talk to me just today about 
this, Sister Lillian? A. Yes, Mr. Myers. 

146 Q. And didn’t I at that time ask you whether or 
not your recollection now was whether or not the 

lights in the choir loft were lighted on the occasion of the 
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two Masses, not the visits, but the two Masses that you at¬ 
tended ; and didn’t you at that time, in response to my ques¬ 
tion, say “Yes, the lights were on”? A. Yes, because I 
would judge that at Mass we read a prayer book, and that 
I would have snapped the lights on for them to see their 
prayer books. 

Q. Wasn’t your answer, in response to my direct inquiry, 
though, that your recollection at this time was that for the 
Mass the lights were on the choir loft? A. Yes. 

Mr. Myers: I have no further questions. 

The Court: Any cross-examination? 

Cross Examination 

By Air. Hilland: 

Q. But, you have no actual independent recollection of 
whether they were or were not on? Your statement is 
based on the conclusion that because of the use of prayer 
books they probably were on? A. Ordinarily, the average 
thing would have been to have put on the lights. 

Q. Now, is it not true that on each of those occasions 
when you took your mother and father into the bal- 

147 cony to attend Mass, that you seated them back 
here in this entrance corridor? A. Yes, sir. 

Q. And one was on either side? A.*Yes. 

Q. And is it not true that you put the chairs back in this 
• entrance to the balcony so that they would not need to step 
down ? A. That is right. 

Q. Over that step? A. Yes. 

Q. And on the occasions that you took them in there, or 
on neither of those occasions did you take them over that 
step? A. No, sir. 

Mr. Hilland: That is all. 

Mr. Myers: No questions. 

148 Mrs. Elizabeth Owen Elliott, a witness called by 
the plaintiffs, having been first duly sworn, took the 

stand, was examined and testified as follows: 
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Direct Examination 
By Mr. Hilland: 

Q. State your full name. A. Elizabeth Mary Elliott. 

Q. Where do you live? A. 4007 Connecticut Avenue. 

Q. How long have you lived in Washington? A. A little 
over ten years. 

Q. And what is your age? A. I am almost 39. 

Q. What relation, if any, are you to Sister Loretto, of 
the Order of The Holy Cross? A. She is my sister. 

Q. Have you had occasion to visit the Academy of The 
Holy Cross on Upton Street, from time to time? A. Yes, 
many times. 

Q. About how frequently have you visited there during 
the period of ten years you have been in Washing- 
149 ton? A. Well, at least once a week, and sometimes 
every day. 

Q. On the occasions of those visits, have you had occa¬ 
sion to be in the choir loft? A. Yes. 

Q. Do you recall any occasion when you fell in the choir 
loft? A. Yes. 

Mr. Myers: That is a little leading, I would say, if Your 
Honor please. 

The Court: Very well. I think it is not too leading. 

Mr. Myers: Go ahead. 

By Mr. Hilland: 

Q. Can you fix the time? A. Well, it was shortly after 
the building was completed. 

Q. And about when was that? A. At some time after 
1938, around 193S. 

Q. It was completed in 1938? A. I believe so. 

Q. And it was some time after that, about how long would 
you estimate? A. Well, I really can’t say. 

Q. Now, we have a rough sketch of the choir loft, or bal¬ 
cony of the Chapel here (indicating blackboard). 

If you will step down, please, maybe if you stand there 
so the jurors can see (Witness takes place next to black¬ 
board). 
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This is the corridor, and here is the entrance door, 
and this is the entrance hall. This line represents 
the first step, right here. Do you remember where the bal¬ 
cony broadens out? A. Yes. 

Q. And these lines represent the additional steps. These 
openings here represent the windows near the front, and 
this is the front railing. 

Now, will you point, bearing in mind this is the first and 
top step, and this is the lowest and last step, to one coming- 
in—will you point out on that sketch where it was that you 
sustained your fall? A. Well, I didn’t see the first step. I 
was not aware that there was a step there. I thought it 
was a slope there, at the time, going into the place for the 
first time. 

Q. So that your fall occurred on this top step? A. No, 
I stepped off that, and lost my balance and fell on the 
second. 

Q. Because of your lack of knowledge of this step, that 
is w’here you lost your balance? A. Yes. 

Q. But your fall actually occurred over the second step ? 
A. Yes. 

Q. But this is the point at which you lost your balance? 
A. Yes, that is right. 

Mr. Hilland: Your witness. 

Cross Examination 
151 By Mr. Myers: 

Q. Mrs. Elliott, was that about the first time you had 
been in the choir loft? A. Yes, sir. 

Q. And you were actually unfamiliar with the location 
there at that time? A. That is right. 

Q. Were the lights off? A. 1 don’t remember. 

Q. You don’t remember whether the lights were on or 
off? A. I don’t remember. 

Q. Would you say they were off? A. It was light in 
there. 

Q. Some light? A. It might have been daylight. 
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Q. Probably daylight? A. Yes. 

Mr. Myers: No further questions. 

Mr. Hilland: That is all, thank you, Mrs. Elliott. 

(Witness leaves the stand.) 

(After the presentation of evidence in the above-entitled 
cause was concluded, the following proceedings were had 
without the hearing of those in the jury:) 

152 Mr. Myers: May we submit prayers during the 
lunch hour period ? 

The Court: Let me have them. 

Mr. Myers: I didn’t bring them with me. 

The Court: Bring them to me at 1:30. 

Mr. Hilland: Mine are all ready, except the numbers. 

The Court: Let me see them. I may turn them all down 
anyway. 

Mr. Myers: Your Honor can appreciate, my instructions 
to the jury are with Your Honor. 

Mr. Hilland: If your Honor please, may I say that I 
have prepared my instructions two ways, without knowing 
what Your Honor’s ruling would be with respect to whether 
the plaintiffs were merely licensees, or invitees. First I 
am presenting them on the theory that they were invitees, 
and then at the bottom of those, I have some instructions in 
event Your Honor rules against me on that point. 

(Paper writing passed to Court.) 

The Court: Do you have copies for Mr. Myers? 

Mr. Hilland: As soon as I get the numbers on the copies, 
because I have just penciled notations. 

The Court: Number three is denied. 

So is number four. 

Number five is denied. 

Number nine is denied. 

153 Mr. Hilland: Number what? 

The Court: Number nine is denied, I think it is 
nine,—no, it is seven. I can’t read your numbers, Mr. 
Hilland. 
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Mr. Hilland: I said that I had nothing but small penciled 
notations on them, anticipating that I would get them num¬ 
bered before I handed them to the Court. 

May I inquire of Your Honor what you think of number 
seven, that is an instruction that I have used in a number 
of cases. 

The Court: What ? 

Mr. Hilland: May I inquire what you think of number 
seven, on damages,—that relates to damages for the plain¬ 
tiff husband. 

The Court: “Plaintiff John W. Gleason”, here are the 
damages claimed, “has been and still is and in the future 
will be deprived of the services of the plaintiff, Lillian 
Gleason, * * 

I will charge the jury that that is what he is entitled to. 

Mr. Hilland: In other words, you think number seven is 
unnecessary? 

The Court: Yes, you elaborate and put certain things 
in there I don’t think should be there. 

Mr. Hilland: I would like to get straightened out on the 
question of my argument, and what I can argue. 

The Court: What has the age of the wife got to do with 
it,—her health and physical condition before and after,— 
what has that got to do with this, or the nature and 
154 extent of her injuries ? 

Mr. Hilland: It seems to me— 

The Court: I can charge the jury if they find for the 
plaintiff John W. Gleason, to fix such sum of money as to 
compensate him for whatever the value of any services the 
plaintiff Lillian Gleason,—he has been deprived of by rea¬ 
son of her injuries, and if that continues in the future to 
take that into consideration, and she is also entitled to re¬ 
cover expenses which the jury may have found, or may find 
to have been reasonably necessary for her medical care, 
hospitalization and other care and treatment resulting from 
this injury. 

Mr. Hilland: Yes, sir. 
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The Court: I don’t know this number, it looks to me as 
if it were 2-A,—that will be denied. 

I think this number 3-A is correct, with the exception of 
next to the last line, strike that out. 

Mr. Hilland: As to the “lack of any warning”? 

The Court: Yes. 

Mr. Hilland: How much of that goes out—through the 
word “balcony”? 

The Court: What is that? 

Mr. Hilland: How much of that line goes out,—through 
the word “balcony”? 

The Court: Yes. 

Number 3-B is denied. 

155 All right, half-past one. 

(Thereupon, at 12:40 o’clock p.m., the Court stood 
in recess until 1:30 o’clock p.m. that same day, at which 
time discussion as to prayers was resumed, as follows:) 

The Court: Defendant number one will be charged. 

Number three, denied. 

Number two, denied. 

Let me speak to counsel at the Bench, please. 

(Thereupon, counsel approached the Bench and the fol¬ 
lowing proceedings were had without the hearing of those 
in the jury.) 

The Court: My view of the case is this: That plaintiff 
was an invitee to that place, and the defendant owed a duty 
to exercise ordinary care for her safety, and if there were 
any places which were dangerous, and the danger was not 
obvious, and that was a place to which she might be reason¬ 
ably expected to go, unattended, then it was their duty to 
see that this place was reasonably safe for her. 

It seems to me that is the essence of it. 

Mr. Myers: That is the essence of the social guest, I 
speak of it as “social guest”. 

The Court: I don’t know what you— 

Mr. Myers: The real statement of torts makes it definite 
that a social guest is a gratuitous— 
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156 The Court: I am not going into the legal definition 
there, but I think that is the law of the case. 

Mr. Myers: I am under the impression that states some¬ 
what my idea on it, except that I cannot agree on the ques¬ 
tion of ordinary care. There is no showing here that the 
defendant expected any return or had any interest in the 
visit of the guests, I mean, of the plaintiffs, at all. 

The Court: You may except to my charge on that, and 
of course I would charge on the question of contributory 
negligence and plaintiff was under obligation to exercise the 
care which a reasonably prudent person would exercise 
under the circumstances of the case, and they should con¬ 
sider the question of whether or not she had been in this 
place before, and knew the situation. 

Now, had she not been in this place before? 

Mr. Myers: Yes, sir, she had. 

The Court: I don’t understand your number four, then. 

Mr. Myers: The language, I suppose, Your Honor, has 
in mind whether she was admittedly not familiar— 

The Court: Yes. 

Mr. Myers: I mean that she was not familiar in that she 
didn’t know the exact location of things in the choir loft. 
She admitted that she only had a general view. 

The Court: I will deny that, as drawn, but— 

157 Mr. Myers: Then— 

The Court: And, number five I grant. 

Mr. Myers: I think that is straight. 

The Court: I didn’t see number six. 

Yes, that will be charged. 

Mr. Myers: May I say to Your Honor, as far as my 
prayers are concerned, I do not care to have them read, if 
Your Honor will charge in accordance with them, I don’t 
think it helps the jury any. 

The Court: Well, the Court of Appeals has disproved 
the practice of having them read, anyway. 

Mr. Hilland: What? 

The Court: Has disproved of the practice of having the 
instructions read by counsel in their argument. 
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Mr. Hilland: Yes. Does Your Honor permit that? 

The Court: No. 

Mr. Hilland: You don’t? 

Mr. Myers: I don’t care to exercise it, as a matter of 
fact, as Your Honor knows in the past I only present them 
to get it clear, I mean, to get the Court’s view on the case, 
so that I have my own view's clear. 

The Court: It seems to me w'hat I have just stated is 
substantially the issue in this case. 

Do you have anything else? 

Mr. Hilland: No, Your Honor. 

158 , The Court: Then, proceed with your argument. 

Mr. Myers: Before you go, what about these? Are 
these five granted, as far as your plaintiff is concerned? 

The Court: Let me get the plaintiffs out. 

Mr- Myers: Only one, Your Honor didn’t act on. 

The Court: This 3-B, I don’t know w’hat it is. 

Mr. Hilland: That is 3-B. 

The Court: That is denied. 

Mr. Myers: I could save Your Honor some time, that is, 
the only one you didn’t act on w*as 1, 2, 1-A. 

The Court: Let me find them. Number 1 is denied as 
drawm, because I think the duty is dependent upon the 
question of the plaintiff using this particular property, as 
I have indicated before. 

Mr. Myers: Number 2 is the next one, you have acted on 
2-A. 

3-A you have not acted on. 

Mr. Hilland: Granted as changed. 

Mr. Myers: The certain sentence there. 

The Court: Yes. 

Mr. Myers: 2-A was denied, that has been acted on. 3, 
acted on. 4, acted on. 

The Court: Some of these do not take into consideration 
the question of contributory negligence at all. 

Mr. Mvers: Seven was denied, and 6 has not been 

159 passed on yet, if that is 6. 

Mr. Hilland: Six was granted. 




83 


The Court: Six was granted, and 5— 

Mr. Myers: Was acted on? 

The Court: Was granted. 

Mr. Hilland: I have that marked “denied”. 

The Court: It is simply that the question of contributory 
negligence, the burden of proof is upon the defendant. 

Mr. Hilland: I wondered why Your Honor denied it. 

The Court: No, I had it marked “granted”. 

Mr. Myers: I can’t read that, number 2, I guess it is,— 
you haven’t acted on that one. 

The Court: Off the record. 

(Discussion off the record.) 

The Court: This is denied, number 2, because as I said, 
the wdiole question of their duty depends upon whether the 
plaintiff would be expected to go there or not. 

Mr. Myers: There is still one more that I have here, 
unless Your Honor—1-A. 

The Court: That is denied. 

Mr. Hilland: 1-A is denied? 

The Court: Yes. 

That will be charged in connection with what I have said 
about the expectation that the plaintiff might go in that 
particular place. 

160 Mr. Myers: I may be at a loss; Your Honor has 
indicated,—I may be making useless objections, if 
we are of the same mind on the question, of whether an in¬ 
vitee and a gratuitous licensee are the same, and apparently 
from Your Honor’s use of language, the invitee is practi¬ 
cally the same thing as a gratuitous licensee. 

The Court: I think so, but I don’t see any necessity of 
telling the jury whether it is a licensee, invitee, or gratui¬ 
tous licensee, or not; but, the question is, under the circum¬ 
stances, what was the duty that was owed to the plaintiffs. 

Mr. Myers: Very well. 

Mr. Hilland: Mr. Myers, I was going to say, you know I 
have the habit of arguing from instructions and if we can¬ 
not read them, I am going to be handicapped because I am 
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going to have to change my style. That being so, I may not 
require 45 minutes. 

(After some further discussion regarding arguments to 
the jury, counsel for plaintiffs, and counsel for the defen¬ 
dant argued the matter under consideration to the jury.) 

• ••#••*•** 

161 Instructions to the Jury by the Court 

The Court: Members of the jury, we have two cases 
here which you tried together. One is the case of Mrs. 
Lillian Gleason against the Academy of the Holy Cross, 
seeking to recover damages for injuries suffered by her 
which she claims vrere caused by the negligent conduct oi' 
the defendant; and the other, by her husband, John W. 
Gleason, seeking to recover damages which he claims he 
suffered by reason of the injuries to her. 

I shall take up the case, first, of Mrs. Gleason,—Lillian 
Gleason, and when I use the word “plaintiff,” I am refer¬ 
ring to her. 

There is a general principle, where one person is injured 
by the negligent act of another, the injured person is en¬ 
titled to recover compensation. 

Now, negligence is simply this: It is the failure to exer¬ 
cise that degree of care which an ordinarily prudent per¬ 
son would exercise under the particular circumstances, at 
the particular time. 

This case does not involve a situation such as where a 
pedestrian is run over by an automobile, where the question 
is whether the act which injured the pedestrian was 

162 negligent; but it involves the question of the degree 
of care which the owner of property, or user of prop¬ 
erty is required to exercise for the safeguard of a guest, one 
who is invited to be on the premises; and, the first thing for 
you to determine is what was the obligation of the defen¬ 
dant to the plaintiff. 

When a person is invited to a house, or a building such 
as this, they are naturally expected to go to certain parts 
of that building, and ordinarily they are not expected to go 
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certain others, so the first question for you to determine is 
whether the defendant had reasonable grounds to believe 
that the plaintiff would go, upon this particular portion of 
the building, where she slipped and fell. 

If the defendant had reasonable grounds to believe that 
she would go there, unattended, then the defendant was 
under obligation to use reasonable care for her safety, but 
if no such reasonable grounds for belief existed, then the 
defendant was under no obligation to take charge,—rather, 
—to see that this particular portion of the premises was 
safe for the plaintiff. 

Now, the plaintiff claims that this place, these steps which 
have been described to you, constituted a place of danger 
for anyone walking upon them, unless they were properly 
lighted, unless there was some safeguard by way of warn¬ 
ing, or some other safeguard for the protection of the per¬ 
son using those steps; so, if you find, from the pre- 
163 ponderance of the evidence, that there was reason¬ 
able grounds to expect that the plaintiff would use 
these steps, then take up the question as to whether the 
defendant did use those jjrecautions which a reasonable 
person would use. 

The defendant was not an insurer of these premises 
against anyone falling upon them, but the only question is, 
whether, under all the circumstances, there was reasonable 
grounds to believe that a person using them might fall and 
be injured. 

Now, I have admitted evidence of two other persons fall¬ 
ing at this place, but whether the conditions of lighting 
were the same, or other conditions, is for you to determine. 
If the conditions were not the same, then you should give 
no weight to the fact that these falls took place; but, as I 
say, if the conditions were the same, why then you may 
consider them as showing whether or not there was a like¬ 
lihood of danger at this particular point. 

There is nothing inherently dangerous in these steps. 
They were for the use of those who knew’ of their existence, 
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and the only question is whether, so far as danger was con¬ 
cerned, the question of lighting, of warning, or of any other 
circumstances that might be considered necessary or proper 
for the safety of those using this particular portion of the 
building. 

There is another question for you to consider. 

Even if you should find that the defendant had reasonable 
grounds to believe that the plaintiff would use this 

164 particular portion of the building, and the defendant 
did not use those precautions which an ordinarily 

prudent person would use for her protection, then consider 
whether or not she, herself, was negligent in the manner in 
which she went upon this particular portion of the prem¬ 
ises ; whether, if it was not properly lighted, she used proper 
care in seeing to her own safety and, taking all circum¬ 
stances into consideration, whether or not she used that 
degree of care which an ordinarily prudent person would 
use. 

If she did not, then, even though the defendant was neg¬ 
ligent, she cannot recover because her own negligence would 
be a contributing cause to the accident. 

Now, the burden of proof, that is, of showing by the 
greater weight of the evidence, is upon the plaintiff to show 
the defendant’s negligence. 

So far as her own negligence is concerned, the burden of 
proof is upon the defendant to show that. 

You are the only ones to decide the facts of this case. 
That is your province alone, and not mine or counsel’s, or 
any one else’s, and in determining whether or not one party 
or the other has established their contentions by the bur¬ 
den of proof, that is, by the greater weight of the evidence, 
you should consider the testimony of all the witnesses in 
this case. 

You should consider the manner of testifying, whether 
they are frank or evasive, whether the witness is in- 

165 terested in the results of this case, either as a party, 
or by reason of employment or membership or asso- 
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ciation or friendship. Take all that into consideration in 
determining the weight which you give to the credibility of 
each witness. 

If you find that the plaintiff has not established the 
claim, by the burden of proof, or the evidence is equally 
balanced, then your verdict should be for the defendant. 

On the other hand, if the plaintiff has established her 
claim, according to the facts and the law as I have given 
it to you, then your verdict should be for the plaintiff, Mrs. 
Gleason; and, in fixing the amount of her recovery, you 
should fix such sum of money as, in your minds, Avould fairly 
and reasonably compensate her for the injuries which she 
received; for loss of health, if any; for mental and physical 
pain and suffering; and if any of these elements are likely 
to continue in the future, that is, any injury to her health 
and physical condition, or mental and physical pain and 
suffering is likely to continue in the future, as shown by 
the evidence, take that into consideration in fixing the 
amount of her recovery. 

Now, if you find in favor of the defendant, so far as the 
plaintiff Lillian Gleason is concerned, then you should find 
for the defendant so far as her husband is concerned; but 
if you find in favor of the plaintiff Lillian Gleason, then you 
should return a verdict in favor of her husband, John W. 

Gleason, in such amount as will reasonably compen- 
166 sate him for the loss of services of his wife; for all 
expenses which he has incurred or become obligated 
for; for her medical care, hospitalization and other care 
and treatment which you find to have been reasonably nec¬ 
essary in taking care of her; and if you find that any of 
these elements are likely to continue in the future, take that 
into consideration in fixing the amount of his recovery. 

You will recall that there has been considerably contro¬ 
versy as to the expenses incurred for the board of John 
W. Gleason. 

That was at the Academy of the Holy Cross, was it not? 

Mr. Myers: That is correct. 
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The Court: [Continuing] Now, if you find for the hus¬ 
band, and you find that those expenses were reasonably 
necessary, include that in your judgment; but if not, do not 
include them but do include all expenses for her care and 
the treatment which the evidence shows to have been rea- 

sonablv necessarv. 

* * 

If counsel have any further exceptions, step to the Bench. 

[Thereupon, counsel approached the Bench, and the fol¬ 
lowing proceedings were had without the hearing of those 
in the jury:] 

Mr. Myers: Your Honor, the only objection that I want 
to be preserved on the record is the previous objections I 
made. I think I have set them forth fully, and I want to 
renew' them here. 

Mr. Hilland: I w’onder if Your Honor, on the ques- 
167 tion of damages for her, made it clear that she is en¬ 
titled to recover for her disability in the past, and 
permanent and partial disability! 

The Court: I told them—if they are likely to continue 
in the future to take that into consideration. 

Mr. Hilland: You recall the evidence that the house is 
titled in her name, and there has been loss of room rent of 
about $80 a month. That is really her loss. 

The Court: Loss of earnings! 

Mr. Hilland: Yes, sir. 

[Thereupon, counsel resumed their places at the trial 
table and the following proceedings were had in open 
court:] 

The Court: My attention has been called to the fact that 
in discussing the measure of damages for Mrs. Gleason, if 
you should find in her favor,—I failed to include an item of 
loss of earnings, and if you find that she has incurred such 
loss, and you should find in her favor, then include that in 
fixing the amount of her recovery. 

You will please withdraw and consider of your verdict. 
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[Thereupon, at 10:20 o’clock, a.m., the jury retired to the 
jury room to consider of its verdict.] 

168 (Whereupon, at 11:45 o’clock, the jury announced 
that it had agreed upon a verdict, and the following 
proceedings were had in open court:) 

The Court: Are you the foreman? 

The Foreman: Your Honor, I am. 

The Court: Has the jury agreed upon a verdict? 

The Foreman: Yes. 

The Court: In the case of Lillian Gleason against the 
defendant, The Academy of the Holy Cross, do you find for 
the plaintiff or for the defendant? 

The Foreman: We find for the plaintiff, Your Honor. 

The Court: In what sum ? 

The Foreman: $5,500.00. 

The Court: And in the case of John W. Gleason, how 
do you find? 

The Foreman: We find for the plaintiff. 

The Court: In what sum? 

The Foreman: $1,500.00. 

The Court: Members of the jury, you heard the verdict 
by your foreman that in the case of Lillian Gleason against 
the Academy of the Holy Cross you find for the plaintiff in 
the sum of $5,500.00, and in the case of John W. Gleason 
against the same defendant in the sum of $1,500.00. Are 
these the verdicts of each and every one of you ? 

(Jurors indicated in the affirmative.) 
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SUPPLEMENTAL RECORD. 

208 Opening Statement of Counsel for the Defendant. 

Mr. Myers: Ladies and gentlemen of the jury: The 
Academy of The Holy Cross is defending this suit, and ex¬ 
pects to prove to you, by the evidence in the case, that the 
choir loft, or balcony, in the chapel, which is quite a large 
and beautiful chapel, and holds some seven or eight hun¬ 
dred people in its main portion, is at the level of the third 
floor of the dormitory in the rear of the chapel, the chapel 
being an adjunct off this way (gesturing) from the dormi¬ 
tory, and the dormitory running this way (gesturing); so 
that the two adjoin, and the rear of the rear entrance-way 
to the choir loft is on the third floor dormitory passageway. 

Counsel for the plaintiffs has failed to tell you that the 
evidence will also show, uncontradicted evidence will also 
show, that Mrs. Gleason was taken to the choir loft at the 
time of Mass, when she first arrived at the school; that she 
was accompanied at that time by her daughter, Sister Lil¬ 
lian, and, arrangements were made so that she could use 
the rear portion of the choir loft during the Mass, it being 
in consideration of the school for people of Mrs. Gleason’s 
age, that she be permitted to use that, and join in the serv¬ 
ices, rather than come down into the main portion of the 
chapel where all the Sisters were gathered for Mass. 

Counsel did not tell you that at the time she was taken 
there, the evidence will show that the place was fully 

209 lighted, the choir loft was lighted. He didn’t men¬ 
tion any lights in the choir loft. 

His description was an accurate one in so far as eleva¬ 
tions go, and which, although it is designated as a choir 
loft, is a balcony and is a series of three or four levels which 
includes the one on which you come in, and the choir loft 
gets its name in that it is particularly used for the choir 
that is provided for, during the services in the main chapel 
and also for student instruction, because the only music in 
the chapel is in the choir loft, and it has an electrical organ 
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and pipes there and the chairs, and that is where the Sister 
that has charge of the musical program conducts her les¬ 
sons, and also where the choir sits in the larger services. 

Now, at the time that Mrs. Gleason was taken there, the 
lights were on and there were four lights of 100 watts power 
each, and they were situated in an area in the top, directly 
over the balcony, so that when those lights were on there 
was adequate lighting to show up the entire features of the 
balcony. I don’t know whether or not he mentioned it, but 
the evidence will also show that there were two stained- 
glass windows of a light amber and white triangular paned 
glass on each side of the choir loft, about 18 or 20 inches 
wide and 6 feet tall, which also gave light from outside on 
both portions of the choir loft, so it was light in there, even 
without those lights, and the lower portion of the choir loft 
was bright at the point of the railing. 

210 Now, the evidence also will show that any person 
entering the choir loft, when lighted, has no difficulty 
in seeing into the main portion of the chapel and immedi¬ 
ately towards the rear, is the beautiful channel of the chapel, 
the altar, and also the choir loft rail below, and the choir 
loft rail is not on the level,—see, if I were here and peering 
in this direction (indicating) in the room, and seeing it 
level, and the rail that I am looking at now,—but the rail is 
immediately below, by reason of the several descents of 
the elevation or of the choir loft as it extends over the 
chapel. 

We expect to show, also, that the evidence will actually 
show that Mr. and Mrs. Gleason were social guests at the 
school, they were invited there by Sister Lillian who is 
their daughter, and the Dean of the school—as guests there 
at the holidays, Christmas holidays, when the dormitories 
were vacant, and the girls were all away for their Christmas 
holidays. 

They were assigned a room, which was adjacent, by Sister 
Loretto, on the third floor, as has been designated by Mr. 
Hilland, for the convenience of both Mr. and Mrs. Gleason, 
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and for the convenience of Sister Lillian. That was her 
immediate appointment on that floor, her location. 

We also expect to show, and the evidence will accurately 
disclose to you that Mrs. Gleason, on the occasions of her 
visits to the choir loft, designated for her purpose 

211 and participating in the services in the chapel below, 
—the choir loft was fully lighted. 

Now then, on the occasion when she went in, when she 
sustained her unfortunate fall and injuries thereby, the 
choir loft was not lighted, and I make that statement dog¬ 
matically so that there won’t be any question in the jury’s 
minds, or confusion -with respect to the testimony—no lights 
were on in the choir loft at that time. Mrs. Gleason was at¬ 
tracted, she said, by music. I think the evidence will show 
that it was by the chanting singing of the Sisters who were 
engaged in recitations of their offices at that time on the 
main floor of the chapel, where all Sisters are required to 
join, unless specifically excused, which was around lor T:30 
in the day time and the sisters were so engaged at the time 
when Mrs. Gleason, the evidence will show, by that sound 
of chanting of music, and participation of the services hi 
the offices below,—and she crossed the aisle or passageway 
or hallway from her room and went over into the choir loft, 
the unlighted choir loft. 

Now, there isn’t any question about that. We expect to 
show vou that Mrs. Gleason 'went there, went into the choir 
loft, and then as she has described it, “walked into space.” 

We expect to show about this, evidence that Mrs. Gleason 
was fairly familiar with the particular place to which she 
had been previously, for the services. The lights were all 
on at the time she participated, and she either overlooked 
the fact there were descending stairways or steps, 

212 when she walked in, or that she failed to use the 
proper care for her own safety, and under those cir¬ 
cumstances the school asks a verdict in its favor at vour 

w 

hands. 
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Academy of the Holy Cross, a corporation, 
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Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF OF APPELLEE 


COUNTER-STATEMENT OF CASE 

On December 23,1945, the appellants, mother and father 
of Sister Lillian, a member of the teaching staff of the ap¬ 
pellee, Academy of the Holy Cross in Washington, D. C., 
came from Georgia to spend the Christmas holidays with 
their daughter with the permission of the sister superior 
for the appellee’s school. The students were away for 
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the Christmas recess and the appellants were assigned a 
room and connecting bath on the third floor of the dormi¬ 
tory adjacent to the school chapel. They took their meals 
with the members of appellee’s household on the first 
floor. For their convenience and particularly for the 
comfort of the appellant Lillian Gleason who had a heart 
condition, their daughter took them into the choir loft of 
the school chapel, which was on the same level with the 
third floor of the dormitory, for participation in the reli¬ 
gious services in the chapel below. The choir loft had a 
series of three or more levels in descent from the back to 
the front on which chairs could be placed for use by the 
students in connection with their choir assignment or for 
music lessons. The choir loft was empty of chairs except 
for three chairs that had been arranged within the door 
on the first or entrance level for use of the appellants. 
Their daughter. Sister Gleason, always accompanied them 
and remained with them in the use of the choir loft for 
this specific purpose. The appellants and Sister Lillian 
used the choir loft to participate in prayers at stated in¬ 
tervals during the day with the sisters in the chapel below 
several times prior to the accident involving appellant 
Lillian Gleason. After returning from a visit to the choir 
loft for a service, appellant Lillian Gleason heard singing 
in the chapel and, unaccompanied by either appellant John 
Gleason or by her daughter Sister Lillian, returned to the 
admitted unlighted choir loft and attempted to go beyond 
the first back level thereof towards the front railing to 
see the sisters singing in the chapel below, and “stepped 
off into space”—resulting in the fall and the injuries 
sustained. 

The case was submitted to the jury by the trial justice 
upon a charge which included an instruction, among others, 
(App. 84) to find what was the obligation of the appellee 
in the maintenance of the choir loft for the use of the 
appellant Lillian Gleason. A verdict of $7,000.00 vras 
returned by the jury and upon a motion for judgment 
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under Rule 50 (b) of the Federal Rules of Civil Procedure, 
the trial justice set aside the verdicts and judgment for 
the appellants and entered judgment for the defendant, 
appellee herein. 

COUNTER-STATEMENT OF POINTS 

Although technically this appeal is taken upon error 
alleged to have been committed by the trial justice in grant¬ 
ing the appellant’s motion for judgment in its favor under 
Rule 50 (b), the real issue before the Court is whether or 
not, in law, upon uncontroverted facts respecting the 
status and fall of the appellant Lillian Gleason on appel¬ 
lee’s premises, the appellee had violated any duty that 
it owed her as a social guest when she visited the un¬ 
lighted choir loft alone and fell in the darkness when she 
failed to remember or did not see the levels in the choir 
loft floor. 


SUMMARY OF ARGUMENT 

1. The appellant Lillian Gleason was a social guest at 
appellee’s school to w T hom the appellee owed no duty to 
exercise ordinary care in the premises but only to refrain 
from active negligence and from entrapment by reason of 
some hidden danger newly created by the appellee. 

2. Even upon an express invitation to come upon the 
appellee’s premises, such invitation did not extend to a 
full use of all parts of appellee’s choir loft at any time 
and for any purpose. 

3. All the evidence in the case fails to disclose any 
active negligence on appellee’s part towards appellant 
Lillian Gleason which caused her injury. 

4. Upon the uncontroverted facts in this case, and the 
law applicable thereto, it was the duty of the trial court 
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to direct a verdict for appellee despite the jury’s verdict 
for appellants. 


ARGUMENT 

1. The Appellant Lillian Gleason Was a Social Guest 
at Appellee’s School to Whom Appellee Owed No Duty to 
Exercise Ordinary Care in the Premises but Only to Re¬ 
frain From Active Negligence and From Entrapment by 
Reason of Some Hidden Danger Newly Created by Appellee. 

According to the uncontradicted testimony of appellant 
Lillian Gleason, she was a social guest at the Academy 
of the Holy Cross where she had been invited through a 
letter from her daughter, Sister Lillian, with the permis¬ 
sion of the Superior of the school, Sister Loretto, to spend 
the Christmas holidays. All the students had gone to their 
homes. (App. 25, 29) The other appellant John W. 
Gleason had been invited for the same purpose. (App. 
44) Neither were paying guests and did not expect to pay 
anything for their visit to their daughter at the school. 

What is the definition of a “social guest” in law? What 
is the duty owed to a social guest by the host or owner 
of the premises? 

In the Restatement of the Law of Torts with reference 
to the “Condition and Use of the Land”, it is declared: 

Sec. 330 A licensee is a person who is privileged to 
enter or remain upon land by virtue of the possessor’s 
consent, whether given by invitation or permission. 

Sec. 331 A gratuitous licensee is any licensee other 
than a business visitor as defined in Sec. 332 and 
includes 

(1) persons whose presence upon the land is solely 
for the licensee’s own purposes, in which the possessor 
has no interest, either business or social, and to whom 
the privilege of entering is extended as a mere favor 
by express consent or by general or local custom. 
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(2) Members of the possessor’s household, except 
boarders or paying guests and servants, who are 
business visitors. 

(3) Social guests who are persons temporarily 
adopted into possessor’s family. 

Sec. 332 A business visitor is a person who is 
invited or permitted to enter or remain on land in 
the possession of another for a purpose directly or 
indirectly connected with business dealings between 
them. 

Although the Restatement classifies both a ‘‘gratuitous 
licensee” and a “business visitor” under the broad head¬ 
ing of “Licensee”, the general practice of the courts is 
to use the word “licensee” to describe a “gratuitous 
licensee” as distinguished from a “business visitor” or 
invitee”. 

American, Law Reports, Vol. 92 , pages 1003 - 4 : The 
general rule previously stated is that a guest in one’s 
home is not an invitee, though entering on the host’s ex¬ 
press invitation to enjoy his hospitality, but is a bare 
licensee, and that the host is not liable for personal injuries 
sustained by the guest by reason of ordinary negligence 
of the host in the care of his home. The word “invitee” 
when used in connection with the discussion of actions 
for negligence for causing injury to one upon the premises 
of another, refers to one entering for business purposes. 
The owner of a premises must have a beneficial interest 
in the visit in order to impose upon him the duty of using 
reasonable care in having the premises in a safe condition 
for carrying out of the common purpose. “Beneficial” 
in this connection does not comprise the intangible advan¬ 
tages arising from mere social intercourse. 

It would therefore clearly appear that Mr. and Mrs. 
Gleason were no more than social guests at the Academy 
of the Holy Cross for the Christmas holidays which they 
desired to spend with their daughter who was on duty at 
the school as a member of the Order of the Holy Cross. 
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The United States Supreme Court in the case of Bennett 
v. Railroad Company, 102 U. S. 577, 26 L. Ed. 235, says: 

(p. 5S5) “ ‘The principle’, says Mr. Campbell, in his 
treatise on Negligence, ‘appears to be that invitation 
is inferred where there is a coimnon interest or mutual 
advantage, while a license is inferred when the object 
is the mere pleasure or benefit of the person using it.’ ” 

The decisions generally have to do with the status of 
persons on commercial premises as the number of cases 
which involve claims arising out of injuries to social guests 
is meager. 

However, for purposes of further emphasizing the differ-' 
ence in the status of “licensee” (in which class is the 
social guest or gratuitous licensee) and the “invitee or 
business visitor”, the following cases are called to the 
attention of the Court: 

In Branan v. Wimsatt, 54 App. D. C. 374, 298 F. S33, 
involving injur}* to a 12 year old girl climbing on a pile of 
lumber in defendant’s lumber yard, the Court said: 

(p. 377) “If, however, an implied permission to 
enter can be inferred from an implied knowledge that 
the premises were frequently used as a playground, 
the fact remains that the children stood in no better 
relation to the owner of the property than that of 
mere licensees, to whom the owner owed no duty other 
than that of not wantonly or willfully causing them 
harm, and of not exposing them to hidden or other 
perils, which could not be avoided by exercising the 
care required by the attendant circumstances. Li¬ 
censees enter upon the premises of another for their 
own interest, convenience, or gratification, at least 
assume the risk of unconcealed dangers which are 
natural to the place, and which can be avoided by 
proper care” 

m m • • 

“Persons engaged in business may be considered as 
inviting the public to do business with them, and to 
enter their stores or places of business for that pur- 
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pose; but it can hardly be said that that invitation 
is broad enough to include those who have no business 
to transact, and enter from curiosity or for their own 
interest, convenience or gratification.” (Italics ours) 
(Citing Severy v. Nickerson, 120 Mass. 306, 21 Am. 
K»Gp 514 * 

Ryan v. Towar, 128 Mich. 463, 87 N. W. 544, 92 Am. 
St. Rep. 481; 

Plummer v. Dill, 156 Mass. 426, 31 N. E. 128, 32 Am. 
St. Rep. 463; 

McEachern v. Boston & M. P. Co., 150 Mass. 515, 23 
N. E. 231; 

Reardon v. Thompson, 149 Mass. 267, 21 N. E. 369; 
Paolino v. McKendall, 24 R. I. 132, 53 A. 268, 96 Am. 
St. Rep. 736. 

In Grand Morgan Theater Co. v. Kearney , 40 F. (2d) 
235, where the plaintiff on the second step in defendant’s 
theater balcony caught his foot on carpet which had 
crumpled at the edge, and fell down the stairway, the Court 
said: 


(p. 237) “In general, the duty to keep premises 
safe for invitees applies to only defects or conditions 
which are in the nature of hidden defects. Volume 
45, CJ 837. 

It is also a general rule that, in order to impose 
liability for injury to invitee by reason of the danger¬ 
ous condition of the premises, the condition must have 
been known to the owner or occupant or have existed 
for such time that it was the dutv of the owner to know 
it.” 

In Elkton Auto Sales Corp. v. State of Maryland (1931), 
53 F. (2d) 8, where plaintiff, a visitor in defendant’s 
repair shop, was burned by flames from gasoline, the 
Court said: 

(p. 9) “There was no controversy between the 
parties at the trial, and is none now, as to the measure 
of duty owing by a property owner to an invitee and 
a licensee respectively. The general rule of law is 
that to an invitee a property owner owes the duty 
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of ordinary care and is legally responsible for his 
negligence in that regard, while the property owner 
is not legally liable to a licensee unless he is guilty 
of some intentional, wanton or wilful injury. Bennett 
v. Railroad Co., 102 U. S. 577, 26 L. Ed. 235; * * •” 

In the case of Biggs v. Bear, et al. (1943), 320 Ill. App. 
597, 51 N. E. (2d) 799, the Court affirmed a directed 
verdict upon the following facts: Plaintiff, luncheon 
guest in defendant’s house, inquired the way to the 
washroom and having been directed by someone toward 
one of three doors in the kitchen, all of which looked 
alike, opened one door and stepped into darkness, falling 
down ten or twelve steps. The Court said: 

(p. 800) “The vital question is whether plaintiff was 
a licensee or invitee. If a licensee, the court properly 
directed a verdict, since there was no evidence of 
wilful or wanton misconduct. * * * Each of those 
cases refer with approval to Plummer v. Dill, 156 
Mass. 426, which refers to the leading case on the 
subject, Southcote v. Stanley, an English case reported 
in 1 Hurlstone & Norman’s Reports, 247, where it was 
held that a social guest in the host’s home must take 
the house as he finds it, with no greater right than 
a mere licensee. The English case was principally 
relied upon in Comeau v. Comeau, 285 Mass. 578, 
where the right of the social guest, upon the ordinary 
negligence of the host, is thoroughly discussed and 
the holding of the English case was invoked to bar 
recovery. It appears that wherever the question has 
arisen, State courts have followed the English law. 
45 C. J. 794 and notes; Gregory v. Loder, 185 A. (N. 
J.) 360, Greenfield v. Miller, 180 N. W. (Wise.) 834. 
The Comeau case wisely points out that not every 
person invited is an invitee as the latter term is used 
in the law of torts; and that a social guest becomes 
a member of the family of the host for the time being 
and cannot at the same time stand upon the strictly 
commercial transaction between the invitor and in¬ 
vitee in the law of torts. • • •” 

In Colbert v. Ricker (Mass. 1943), 314 Mass. 138, 49 N. E. 
(2d) 459, plaintiff was at daughter’s home for purpose of 
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conferring with daughter’s husband, a contractor, with 
respect to certain repairs to plaintiff’s house, and caught 
her heel in a broken heating register and was thrown to 
floor. The Court said: 

(p. 461) “* * * The plaintiff was no more than a social 
guest of the defendant and the latter was not liable 
to the plaintiff for a defect upon the premises that 
was due to ordinary neglect. Comeau v. Comeau, 285 
Mass. 578. The only obligation that a landowner owes 
to a gratuitous licensee is to refrain from wilful, 
wanton and reckless misconduct tending to injure the 
licensee. There was no evidence of such misconduct 
on the part of the defendant. O’Brien v. Union 
Freight Railroad, 209 Mass. 449. Theriault v. Pierce, 
307 Mass. 532. Baines v. Collins, 310 Mass. 523.” 

In Comeau v. Comeau (1934), 285 Mass. 578, 189 N. E. 
588, where a guest while passing from the public street 
to a dwelling for social purposes was injured as a result 
of a fall due to broken concrete in the passageway, the 
Court said: 

(p. 588) “In Plummer v. Dill, 156 Mass. 426, 427, 31 
N. E. 128,129 # * # the court said * * # : “It is held in 
England that one who comes on an express invitation 
to enjoy hospitality as a guest must use the house as 
he finds it, and that his right to recover for an injury 
growing out of danger on the premises is no greater 
than a mere licensee. Southcote v. Stanley, 1 Hurl. 
& N. 247. The principle • * * seems to be that a 
guest who is receiving the gratuitous favors of another 
has no such relation to him as to create a duty to 
make safer or better than it happens to be the place 
where hospitality is tendered.’ * * * 

“There are several well considered decisions in 
courts of other jurisdictions reaching the conclusion 
that, where a guest is invited to come upon the 
premises of his host for social or benevolent purposes, 
the relation created is not that of invitee and invitor 
in a business sense but that of a licensee or licensor. 
In such circumstances the host as licensor is held to be 
under no liability unless the proximate cause of injury 
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to the guest is something in the nature of a trap or 
active negligence. * * *” 

(Citing the following cases in support of the status of 
licensee : 

Greenfield v. Miller, 173 Wise. 1S4, 180 N. W. S37, 12 
A. L R 982 * 

Mitchell v. Raymond, 181 Wis. 591, 195 N. W. 855; 
Morril v. Morril, 104 N. J. Law, 557, 142 A. 337, 60 
A. L. R. 102; 

Pearson v. Mallory S. S. Co. (CCA), 27S F. 175 
(involving visitor on wharf). 

In Morril v. Morril , 104 N. J. Law, 557, 142 A. 337, 340, 
the Court said: 

“The rule of duty, therefore is limited to abstention 
on the part of the licensor of any active wrongdoing, 
or as Prof. Benedick says in his Law of Torts: ‘ * * * 
At most he can claim only that the licensor shall 
abstain from entrapping him; shall not create new and 
undisclosed sources of danger without warning him 
of the change in situation 

In Cosy rave, et al., v. Malstrom, (1941), 127 N. J. L. 505 
23 A. (2d) 2SS, where one neighbor, at the invitation of her 
next door friend, went over to the latter’s house to see 
a comforter and, as she was leaving, a dog tied on a leash 
to the porch caused her to fall and injure herself, the 
Court said: 

(p. 289) “In Lewis v. Day, 120 N. J. L. 244, the Court 
of Errors and Appeals stated the rule— 

‘It has been held that one who comes on prem¬ 
ises by express invitation to enjoy the hospitality 
as a guest of occupant, or a guest who enters 
merely to receive a gratuitous favor from the 
owner or occupant, has only the rights of a li¬ 
censee and must take the property as he finds it.’ 

“The Supreme Court had already used the same 
language with approval in Gregory v. Loder, 116 
N. J. L. 451. * • *” 

In Atlantic Greyhound Corporation v. Newton (1942 
(CCA-4)), 131 F. (2d) S45, where a laundry employee 
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liad for many years collected articles from both employer 
and its employees which necessitated him going on the 
employer’s premises, he was an “invitee” or “business 
visitor”. The Court said: 

(p. 847) “We consider first whether North Carolina 
decisions require the conclusion that Newton was a 
‘permissive licensee’ or to use the terminology of the 
Restatement, a ‘gratuitous licensee’ when he was in¬ 
jured on the defendant’s premises. ‘To constitute 
one an invitee of the other’ said the Supreme Court 
of North Carolina in Pafford v. J. A. Jones Construc¬ 
tion Co., 217 N. C. 730, 735, 9 S. E. (2d) 40S, 411, 
‘there must be some mutuality of interest. * • * 
Usually the invitation will be inferred where the visit 
is of interest or mutual advantage to the parties, while 
a license will be inferred where the object is the mere 
pleasure or benefit of the visitor. * * * The distinction 
between a visitor who is a mere licensee and one who 
is on the premises by invitation turns on the nature 
- of the business that brings him rather than on the 
words or acts of the owners which preceded his coming. 
Permission involves leave and license but it gives no 
right. In a general sense, one upon the premises of 
another by invitation is a licensee; but in a strict and 
somewhat technical sense, to come upon the premises 
under an implied invitation means more than a mere 
license—means that the visitor is there for a purpose 
connected with the business in which the occupant 
is engaged. * * ” 

The more recent trend of judicial decisions is to the 
effect that an owmer of real property owes a duty to 
exercise ordinary care to refrain from any active negli¬ 
gence towards “licensee” but with respect to the 'passive 
condition of the premises, he owes no duty of ordinarv 
care. 

In Oettinger v. Stewart (1944), 24 Calif. (2d) 133, 148 
P. (2d) 19, the plaintiff called at an apartment house 
looking for a vacant apartment. The defendants, husband 
and wife, occupied an apartment near the front door of 
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the building and used it as living quarters as well as an 
office as renting agents for the apartment. The defendant 
May Stewart told plaintiff that there were no vacancies 
at present. Plaintiff complained of feeling ill and entered 
the Stewart apartment to sit down and rest. While leaving 
by the Stewart front porch, defendant May Stewart, who 
was seeing plaintiff off the porch, lost her balance and 
fell down the porch steps striking and injuring the plaintiff 
who was standing at the bottom of the stairway. The 
California Supreme Court said: 

(p. 137) “* * * There has been some confusion in the 
authorities as to the duty of care owed by a landowner 
or possessor to a licensee. The Courts have frequently 
made general statements that the only duty to a 
licensee is to abstain from willful or wanton injury. 
(Citing cases) On their facts, however, all of these 
cases involved injuries from a defective condition of 
the premises as distinguished from active conduct 
of the possessor or his employees. In other cases 
it has been suggested that a duty of ordinary care 
is not owed to a licensee even though injury resulted 
from active conduct rather than mere passive condition 
of the premises. (Citing cases) The prevailing view 
is to the contrary, however, and it is now generally 
held that in cases involving injury resulting from 
active conduct as distinguished from condition of the 
nremises, the landowner or possessor may be liable 
for failure to exercise ordinary care toward a licensee 
whose presence on the land is known or should reason¬ 
ably be known to the owner or possessor. • # * In 
Prosser in Torts • * • the author explains: <# * * It 
is now generally held that as to any active operations 
which the occupier carries on, there is an obligation 
to exercise reasonable care for the portection of a 
licensee. He must run his train, operate his ma¬ 
chinery, or back his truck with due regard for the 
possibility that the permission given may have been 
accepted and the guest may be present.* ” 

In Radio Cab v. Houser (1942), 76 U. S. App. D. C., 
35, 128 F. (2d) 604, where the plaintiff went to individual 
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defendant’s gas station for the purpose of repairing his 
automobile, intending to do the necessary work himself, 
and while his automobile was hoisted on a lift and the 
plaintiff was working thereon, corporate defendant’s taxi¬ 
cab while being driven out of the filling station after 
getting gasoline, ran into and struck plaintiff. Failure of 
the Court to give a directed verdict on the grounds of 
absence of actionable negligence * 1 since the only duty owed 
by defendant, an invitee, to plaintiff, a mere licensee, was 
to refrain from wilful and wanton injury” was the prin¬ 
cipal error alleged. This Court of Appeals said: 

(p. 36) “* * * In the view that we take of the case, 

it is not necessary to decide whether the plaintiff, 
at the time of the injury, was an invitee or licensee, 
or whether there is a difference in the duty owed to 
either by an occupier of the premises such as we have 
here. Nor, for the purposes of this case, need we con¬ 
sider whether defendant, whom we shall assume was 
a business invitee, is subject only to the liability of 
the occupier, had the injury been inflicted by him. 
Even if he is, the occupier's freedom, from liability 
to licensees exists only when his negligence is passive 
or, as is sometimes said, is the negligence of omission. 
If he is shown to be guilty of active negligence, as 
it is generally called, as the result of which an injury 
occurs to a licensee, he is liable for the damages 
sustained. His freedom from liability arises where 
the injuries are caused by reason of the unsafe condi¬ 
tion of the premises, as to which the licensee takes 
the risk. Where, on the contrary, the injury results 
from the negligent acts of the occupier or his servants, 
the immunity disappears and the liability of the oc¬ 
cupier is the same to a licensee or invitee.” (Italics 
ours) 

(Citing Gallagher v. Humphrey, 6 L. T., N. S. 684, 
an English case, cited in Sec. 95 of Harper on Torts, 
as typical and a large number of other cases that a 
licensor had no right to create a new danger while 
the license continues.) 
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In Bagby v. Barton (CCA-5) (1943), 131 F. (2d) 887, 
where the plaintiff was injured by stepping into a hole on 
a platform maintained by the defendant for loading cattle, 
it was contended that the plaintiff was only on the platform 
for his own convenience and interest and that his presence 
there had nothing to do with the mutual business of plain¬ 
tiff and defendant. A motion for directed verdict for the 
defendant was sustained. The Court said: 

(p. 8S9) ‘'On his main point that the evidence 
showed as a matter of law that plaintiff was an invitee, 
or, in the alternative, it at least makes an issue of 
fact as to whether he was, we think plaintiff stands 
no better. The general rule applicable in all juris¬ 
dictions is that approved in Bennett v. Louis & N. R. 
Co., 102 U. S. 577, 5S4, 26 L. Ed. 235. ‘The principle 
* * * appears to be that invitation is inferred where 
there is common interest or mutual advantage, while 
a license is inferred where the object is the mere 
pleasure or benefit of the person using it.’ 

* * • # 

(p. 890) “It is not claimed that appellant was 
wrongfully on the premises in the sense of being a 
willful and wholly unwanted intruder, it is conceded 
that he was permitted to be there but that concession 
does not save appellant’s case. It merely makes him 
a licensee, the duty toward him is to abstain from 
willful injury. He was as to the platform, exactly 
the kind of person dealt with in the language of the 
Carlisle case ‘a stranger having no business thereon 
of interest to the owner and no right to demand that 
such owner keep his premises in such condition that 
he may enter in safety at his will’.” 

In Jones v. 20 North Wacker Drive Building Corpora¬ 
tion, decided November 3rd, 1947, 15 CCH Negligence 
Cases, page 377 (Illinois Appellate Court), plaintiff sold 
w’ar bonds before and during intermissions of performances 
in defendants’ opera house. During performance, she 
entered the auditorium to occupy a vacant seat and fell and 
injured herself. The defendants charged that they owed 
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no duty to plaintiff, a mere licensee, except to refrain from 
wilful and wanton injury. Plaintiff contended that she 
was an invitee. The court held that plaintiff was a mere 
licensee who entered defendants’ premises to sell war 
bonds and stamps and remained a licensee when she went 
to take a seat during the performance. 

It would seem clear that in the present case the appel¬ 
lants were bare “licensees” on the appellee’s premises, 
invited by their daughter Sister Lillian, with the permis¬ 
sion of the Superior of the school, to spend Christmas 
holidays with her during the absence of students on va¬ 
cation. The object of their presence on the school premises 
had nothing to do with the operation of the school and 
contributed nothing to the business of appellee. There 
was no common interest or mutual advantage between 
appellants and appellee. The purpose of the visit was 
purely a family relationship between appellants and their 
daughter, a teacher at the school, and was for their own 
pleasure and benefit. 

Under these undisputed facts, the appellee owed no 
duty to appellants as social guests on its premises to 
exercise ordinary care for their protection. However, it 
could be reasonably argued that appellee did exercise 
ordinary care during the course of appellants’ stay at the 
school. A comfortable room with connecting bath was 
gratuitously provided. Meals were furnished to which 
appellants were always escorted by their daughter, and, 
en route to the dining hall, they used hallways, steps, an 
electric elevator and all other facilities connected therewith 
in perfect safety. By reason of the heart condition of 
the appellant Lillian Gleason and that she might partici¬ 
pate in the services without going to the main chapel 
below, a safe and comfortable place was provided and 
safely used by appellants under the guidance of their 
daughter on the first or entrance level of the choir loft. 
There was no act done by appellee nor was there any 
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evidence of the omission of any act by appellee which did 
not contribute to the reasonable safety and convenience of 
appellants during their stay as guests of the school. 

2. Even Upon an Express Invitation to Come Upon 
Appellee’s Premises, Such Invitation Did Not Extend to a 
Full Use of the Choir Loft at All Times and for Any 
Purpose. 

In view of the guests-host relationship between the 
appellants and the appellee and the absence of any duty 
on the part of appellee to exercise ordinary care for the 
safety of social guests on the school property, it would 
seem to make little difference in this case whether or not 
appellant Lillian Gleason had gone beyond the limit of 
her invitation in using the choir loft at the time and under 
the circumstances of such use. 

However, appellee has always contended and insists at 
this time that appellants were not invited to use all of the 
choir loft and to enter the same at any time and for any 
purpose, but they were restricted to the use of that portion 
near the door of the choir loft which opened on the hallway 
of the third floor of the dormitory. Appellants had used 
this particular part of the choir loft several times under 
the guidance and companionship of their daughter. (App. 
28, 39, 40, 45) There was no intention that appellants 
should use the other parts of the choir loft, as will be seen 
from the arrangements in the balcony at that time. Ap¬ 
pellants had used the rear of the choir loft, which had been 
specially arranged (App. 45) by appellee for the comfort 
of appellant Lillian Gleason, with safety and convenience. 

There are many cases holding that, where an invitation 
has been extended to visit a premises, even for mutual 
advantage or the common interest of the person invited 
and the owner of the premises, that invitation does not go 
beyond its purpose and intent and does not permit the 
invitee to go anywhere on the premises. 
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In the case of Peebles v. Exchange Building (CCA-G) 
(1926), 15 F. (2d) 335, where the plaintiff, while searching 
for a toilet with the knowledge that the introduction thereto 
was limited to tenants of the building, fell down an un¬ 
lighted stairway and was injured. The Court said: 

(p. 337) “* * * The declarations allege that she was on 
the defendant’s premises by invitation. But this is not 
sufficient. She must have been where she was when 
she fell by such invitation. If in being there she was 
a licensee or trespasser, no recovery can be had. Li¬ 
censees must take the premises as they find them. The 
owner thereof is not bound to care for their safety, 
otherwise than to refrain from setting a trap for 
them and other active negligence. 

“What is essential to make out a case of implied 
invitation has been stated in several cases. In the 
case of Greenfield v. Miller, 173 Wis. 1S4, 1S44, ISO 
N. W. S34, 836, 12 A. L. R. 9S2, 985, the matter is 
thus put: ‘It will be seen that in the cases of inviter 
and invitee there must be some benefit to the inviter 
in order to render him liable for failure to exercise 
ordinarv care. There must be some mutuality of 
interest; and if the interest be only such as concerns 
the person entering, then he is but a mere licensee, 
and there is no implied invitation.’ 

“In the case of Robinson v. Leighton, 122 Me. 309, 
312, 119 A. 809, 810, it is stated thus: ‘An invitation 
is implied when the owner acts or his conduct leads 
another to the belief that the use is in accordance 
with the design for which the place is adapted and 
allowed to be used in mutuality of interest.’ 

“The Supreme Court of Maine in a case involving 
an office building, to wit, Stanvrood v. Clancey, 106 
Me. 72, 75 A. 293, had theretofore stated the rule in 
these words: ‘It is well settled that, when the owner 
of a building fits it up for business uses, he impliedly 
invites all persons to come there whose coming is 
naturally incident to the business carried on there; 
and if he leases the building, or parts of it, to tenants, 
he impliedly invites all persons to come there in con- 
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nection with the business carried on by the tenants. 
At the same time, if the building is open, and there 
is nothing to indicate that strangers are not wanted, 
he impliedlv permits and licenses persons to come 
there for their own convenience, or to gratify their 
curiosity. To those invited he owes the duty of exer¬ 
cising a care with reference to the management of 
the elevator operated by him, but to those merely 
licensed he owes no such duty.’ 

“In the case of Konick v. Champneys, 10S Wash. 
35, 1S3 P. 75, which also involves an office building, 
* * * the court quoted this statement from its opinion 
in a previous case: ‘The rule of implied invitation 
may be stated as follows: “Invitation, as distin¬ 
guished from mere license, is implied by law only when 
the visitor comes for some purpose connected with 
the business in which the owner or occupant is there 
engaged, or which he permits there to be carried on, 
and there must be some mutuality of interest.’’ ’ ” 

The purpose of permitting Mrs. Gleason to use the rear 
of the choir loft within the entrance, that is to say, the 
first or entrance level of the choir loft, was for her con¬ 
venience and health only in order that she might join in 
the religious services without descending to the main floor 
of the chapel. Certainly it cannot be contended that she 
was allowed or intended to use the choir loft for the 
purpose of playing the electric organ on the lowest level 
or for any purpose connected with appellees’ school. The 
first or entrance level had been arranged by her daughter 
for her use at prayer by placing chairs on that level only. 
(App. 75) There were no other chairs or facilities for 
prayer in any other place in the choir loft, which had been 
practically dismantled for the holidays. (App. 33, 37, 45) 
She and her husband, John W. Gleason, had both found 
the first level or level within the entrance way to the choir 
loft, satisfactory and convenient and ample for the only 
purpose for which they sought the choir loft, namely, 
“visits” for prayer and participation in the religious 
services. On the occasion of her unfortunate fall, she had 
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just come out of the choir loft after a religious “visit” 
and her only purpose in returning alone and unassisted, 
as she had gone on the previous three occasions, was to 
satisfy her curiosity as to the singing she heard in the 
chapel below and to get nearer to the source of that music. 
(App. 41) She was therefore entering the dark choir loft 
alone on this occasion for her own convenience, pleasure 
and purposes and not for the purpose for which she had 
entered and used the choir loft on the three prior visits 
there. She had no reason to go back into the choir loft 
and go beyond the limited space in the rear thereof which 
had been arranged for her use, and her voluntary action 
in attempting to go to the front of the choir loft was 
beyond the limit of any invitation for her designated use 
of the rear thereof. 

In Hanson v. Lehigh Valley R. R. Co. (1941) New Jersey, 
(CCA-3rd) 120 F. (2d) 498, in which the Court fully dis¬ 
cusses the distinctions between licensee, bare licensees, 
invitees, business guests and patrons, the facts were briefly 
—The cable of a crane used by a wrecking contractor in 
wrecking buildings came in contact with edge of gondola 
car provided by railroad to carry away metal scraps. An 
employee of the wrecking contractor sought to soften the 
contact by placing a plank between the cable and the car 
top and, while so engaged, he was injured by the plank 
when the car rolled forward. The Court said: 

(p. 499) “* * * In the case at bar, the transforma¬ 

tion is from invitee to licensee. * * * 

‘A person is only an invitee as long as he keeps 
within the limit of his invitation. * * * The invi¬ 
tation may be limited as to space, time, and 
method of user of the premises. * * * 

* * • * 

‘The invitee must use the premises in the man¬ 
ner contemplated by the terms, express or implied, 
of the invitation. If he uses them in a different 
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manner, lie loses the protection to which he is 
entitled as an invitee. * * * ’ 

* # # • 

(p. 500) ‘‘We think these facts bring the case 
within the ‘outside of purposes’ or ‘excess of limita¬ 
tion’ rule as a matter of law. The invitation to the 
wrecking contractor’s employees went no further than 
the loading of defendant’s freight cars. The method 
by which the material to be loaded was procured was 
none of its concern. * * * In acting to preserve it from 
friction, plaintiff was serving his own employee’s pur¬ 
pose and not coming within any use sanctioned by 
the railroad company. * * * The learned trial judge 
was therefore in error in leaving the question of invi¬ 
tation to the jury.” (Italics ours) 

Without waiving our contention that the appellants were 
social guests or bare licensees to whom appellee owed no 
duty of ordinary care, it is submitted that upon all the 
facts, reasonably viewed, there can be no difference of 
opinion as to the limits of the invitation extended appel¬ 
lants by appellee. The word “invitation” is used in the 
social sense and does not fall within the meaning given 
by the courts in cases previously cited which connects an 
“invitation”, express or implied, with a common interest 
or mutual advantage of the parties involved. Appellants 
as “social guests” of the Holy Cross Academy in order 
to spend Christmas with their daughter were not given 
the “run of the premises”. In the use of the choir loft 
by appellants, it was designated but for one purpose—to 
engage in religious services without the necessity of going 
down to the main body of the chapel. Sister Lillian went 
with them to see that they were safely guided to and on 
the entrance level of the choir loft for its intended use by 
them. It was used expressly for that purpose at least 
three times. At those times, the appellants did use it 
safely and comfortably. The choir loft, usually used bv 
the students only for choir or for instruction in music 
(App. 43), was not arranged for any other use by the 
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appellants. In order to provide them with a place to 
kneel and sit in taking part in the religions services below, 
three chairs only, for Mrs. Gleason, Mr. Gleason and their 
daughter, were arranged on the first or entrance level of 
the choir loft. No other chairs w T ere set up. No other 
use of the choir loft was intended or could have been made 
at that date either by appellants or by appellee. Appel¬ 
lants did use this first or rear level of the choir loft in 
the way that it was intended for their use and with perfect 
safety. It was only when appellant Lillian Gleason at¬ 
tempted to go beyond that use to satisfy her own curiosity 
that she fell. If appellee had intended appellants to use 
the lowest level of the choir loft for the services, the three 
chairs would have been set up there. There was no duty 
on the part of appellee to keep the choir loft brightly 
lighted at all times. 

It is regrettable that the only difference of opinion as 
to any fact in this case was between the appellants and 
their daughter as to whether or not the lights in the choir 
loft were lighted when they used the same during the 
three religious services. Appellants testified that no lights 
w’ere on at any time that they w’ere in the choir loft 
(App. 42, 47, 49) while Sister Lillian testified (App. 75) 
that the lights were turned on so that they could use their 
prayer books in taking part in the responses to the mass 
in the chapel below’. We do not believe that this difference 
of testimony, unfortunate as it is, makes any material 
difference in the final disposition of this case. If appel¬ 
lants are to be believed, then appellant Lillian Gleason 
was fully aw’are that she didn’t know’ the exact arrange¬ 
ments in the choir loft because she couldn’t see them in 
the darkness. If their daughter’s testimony is to be be¬ 
lieved, and it is more probable that her recollection is the 
accurate one, then Mrs. Gleason had an opportunity to 
have seen the different levels of the choir loft floor and 
failed to remember these levels w’hen she entered the 



unlighted loft in the darkness merely to listen to some 
music in the chapel below. In any event, the testimony 
is clear that at the time of her uninvited use of the choir 
loft, there were no lights and there was no duty to keep 
lights there at that time for any person's use and con¬ 
venience. 

Assuming only for the sake of argument that by some 
distortion of the facts, the appellants were “invitees’’ in 
the legal use of that word, because of some vague mutual 
advantage to be gained by the appellee through their 
presence at Christmas time (which is not shown by the 
evidence), then in going beyond the limit of the invitation 
to use the first or entrance level of the choir loft for 
taking part in the religious services in progress in the 
chapel belo\v and to serve the comfort and convenience of 
the appellant Lillian Gleason under those circumstances, 
the appellant Lillian Gleason lost her character as an 
“invitee” and was transformed into a “licensee” when 
she sought to use the other part or parts of the choir 
loft. As such licensee, she took the choir loft as she 
found it, in the absence of any hidden or concealed danger 
which through some recent active negligence of the appellee 
amounted to an entrapment. There was no evidence or 
finding that the mere presence of levels, easily noted and 
determined when the choir loft lights w T ere turned on, and 
to be expected in a choir loft or balcony, w*as a hidden 
defect of w’hich appellee should have w’arned appellant. 
It is uncontradicted that the choir loft lights wrere adequate 
if and w’hen in use. (App. 73) 

Upon all the facts, therefore, the appellants as social 
guests of the school w’ere not given the “run” of the 
entire buildings and the attempted use of the low*er levels 
of the choir loft by appellant Lillian Gleason at a time 
w’hen no religious service w*as in progress and w’hen no 
lights w’ere lit, went beyond the designated and limited 
invitation to even use the specially arranged first or en- 
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trance level for participation in the religious services. 
The trial justice himself found upon all the evidence that 
there was no express or implied invitation to go to or use 
that part of the choir loft where she fell and that she was 
therefore a “licensee”. 

3. All the Evidence in the Case Fails to Disclose Any 
Active Negligence on the Part of Appellee Towards Ap¬ 
pellants. 

The authorities are in full agreement that unless there 
is competent and reasonable proof of active negligence on 
the part of the host or owner of property towards a bare 
licensee, there is no liability for injuries due to the passive 
condition of the property. It was the duty of appellee 
only to refrain from any active conduct which would 
contribute to the injury of the appellants while on the 
premises as guests. If the negligence is, as in the present 
case, passive and arises from the alleged unsafe condition 
of the premises, then there is no liability to respond in 
damages for injury sustained through such condition. 

In a recent case, Lordl v. Spiotta, 133 N. J. L. 581 
(1946), 45 A. (2d) 491, involving the following facts: 
Defendant’s act in so imperfectly shutting off the 
gas heater in his home as to permit a leakage which was 
bound to make an accumulation of gas amounted to active 
negligence , making defendant liable for damages for in¬ 
juries sustained by plaintiff, a social guest in his home, 
when plaintiff, at request of defendant, attempted to light 
gas heater and explosion occurred, the Court said: 

(p. 493) “Those who enter the lands or premises of 
another are either invitees, licensees or trespassers. 
The first come by invitation, express or implied; the 
second are those who are not invited but whose pres¬ 
ence is suffered; the third are neither invited nor suf¬ 
fered. The English cases limit the term ‘Invitee’ to 
those who were invited onto the premises by the owner 
or occupier for some purpose either business or of mu- 
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tual interest, and those who are invited as guests, 
whether from benevolence or for social reasons, are not 
considered in law invitees but licensees. The duty of 
an owner or occupier of premises towards invitees is 
to exercise reasonable care to have the premises in 
safe condition. The duty towards licensees is consid¬ 
erably less and obliges the host to give notice of un¬ 
foreseen dangers such as traps and the over all duty 
regarding trespassers amounts only to abstaining from 
willful or wanton injury’. 

• • * • 

• Assuming that the plaintiff was a guest and 
as such had to take the place as he found it, so to 
speak—yet the so-called guest rule cannot hold the 
proprietor of the establishment immune from answer¬ 
ing in damages where the guest is injured by an un¬ 
known danger created by the proprietor’s active negli¬ 
gence. Compare Brigman v. Fiske-Carter Con. Co., 
192 N. C. 791, 136 S. E. 125, see Notes 49 A. L. R. 
779. The dangerous condition surrounding the gas 
heater is analogous to creating a trap for the plaintiff. 
• * * \y e conclude that the defendant’s act * * * 
amounted to active negligence.” 

In Porchey v. Kelling Service Station, (1945), 353 Mo. 
1034, 185 S. W. (2d) 820, the Court said: 

(p. 1042) “A danger concealed only by the darkness of 
night does not make a licensee liable. Sherman v. 
Maine C. R. Co., 110 Me. 22S, 85 A. 755, 43 L. R. A. 
(N. S.) 1134. Liability does not attach to a possessor 
for injury to an adult licensee who falls into an exca¬ 
vation long maintained in the furtherance of his busi¬ 
ness, especially for passive as distinguished from 
active negligence. Annotation 28 Am. Cas. (1913 C) 
520.” 

Was there any evidence of active negligence on the part 
of the Sisters of the Order of the Holy Cross or the 
employees of the Academy of the Holy Cross towards the 
appellant Lillian Gleason? The answer is definitely in 
the negative. In fact, there is no allegation in the appel- 
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lants’ complaint that any act was done to injure her. It 
is charged in the complaint— 

the defendant negligently maintained, in the balcony 
or second floor of the chapel of defendant’s premises, 
a series of steps the design and absence of illumina¬ 
tion of which constituted a condition of danger, which 
said dangerous condition was unknown to the plain¬ 
tiffs, or either of them, and they were not warned 
thereof. (Italics ours) 

In other words, the charge against the appellee is “passive 
negligence”—not any active acts of negligence and care¬ 
lessness—resulting in the appellant's injuries. 

The only evidence with respect to the condition of the 
choir loft showed that its construction had been finished 
in 1938 and that the present condition was not a newly 
created situation. There was no testimony that the choir 
loft had had any recent changes in construction or repairs. 

It should be borne in mind that there were no steps or 
stairway in the choir loft but only a series of levels, four 
in number, extending from the highest at the entrance 
to the lowest at the railing and involving an overall descent 
of about three feet. The first or entrance level extended 
from the doorway for a distance of 8 feet 3 inches and it 
was 7 feet 10 inches wide. (App. 19, 25) 

There is no allegation that there was anything wrong 
with the various levels in the choir loft to any person 
who saw them and realized their location or that they had 
been improperly constructed for their intended use as 
balcony levels— not as a stairway. It is admitted that at 
the time that the appellant Lillian Gleason went back 
alone into the choir loft for a purpose other than the 
purposes for which she and her husband, accompanied by 
Sister Lillian, their daughter, had used it safely and con¬ 
veniently, that their were no lights lighted in the choir 
loft. There is no charge here that the choir loft had not 
been provided with suitable lighting equipment. The lights 
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if they had been turned on would have adequately lighted 
the choir loft. (App. 6S) 

There is an issue between the appellants and their 
daughter Sister Lillian as to whether or not the lights had 
been lighted in the choir loft at the time of the previous 
three visits. Sister Lillian states that she put on the lights 
when she took her mother and father to the rear of the 
choir loft and gives as a reason for this recollection that 
they had read a prayer book at the Masses. Both appel¬ 
lants state that no lights were on in the choir loft at the 
times they attended Mass there. Appellant John Gleason 
testified that lights were not necessary. (App. 47) In 
any event, the appellants were able to use the choir loft 
(rear) for the purposes for which they w’ere taken there, 
attended by Sister Lillian, with perfect safety and comfort 
without lights, if their own story is accepted as true. On 
the other hand, it was not appellee’s duty to provide lights 
at the time for appellants. 

It is the belief of the appellee that the admission of 
testimony by the trial court that there had been tw^o other 
falls by persons at the same place in the choir loft was 
incorrect for two reasons: (1) Neither other instance was 
adequately identified as to time, place, and similar circum¬ 
stances, such as status of the party falling in relation to 
the defendant, manner of the fall, etc.; and (2) the appellee 
owed no duty to this appellant which would obligate it to 
insure her safety in the use of the choir loft as it might 
have owed if she was a student at the school or some other 
person charged with the use and need of use of the choir 
loft during the school term. 

Sister Lillian testified that another Sister of the Order 
of the Holy Cross while visiting the Academy fell in the 
choir loft but she was wholly unable to state whether that 
fall occurred before or after her mother fell there. (App. 
64) She further stated that she did not remember whether 
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or not she reported the Sister’s fall to Sister Loretto 
although it would have been her responsibility to do so. 
The only other instance of a fall was testified to by a Mrs. 
Elliott, a blood sister of Sister Loretto. Mrs. Elliott 
testified that after the chapel had been first completed in 
1938, she fell in the choir loft. (App. 76) 

As opposed to that testimony, which was apparently 
admitted upon a basis of a possible notice of a dangerous 
condition on the premises by the appellee, Sister Loretto 
testified that she was the Superior at the school and if 
anything was to be done about th& school or grounds, she 
would authorize such action, if required. (App. 58) She 
further stated that she had never been present in the 
choir loft when any person fell either before or after Mrs. 
Gleason’s fall. (App. 61) 

Sister Rita Estelle testified that she was music instructor 
at the school and played the organ in the choir loft (App. 
65) and taught music there (App. 68) and that she had 
never been present in the choir loft when any person fell. 
(App. 57) 

Certainly it cannot be fairly stated that the appellee 
corporation had any notice of a dangerous or defective 
condition in the choir loft even if it owed a duty of due 
care to the appellants (which is not admitted), when the 
only evidence in the record is that the Sister Superior 
charged with the responsibility of maintaining the building 
in proper condition had no knowledge of any previous falls 
in the choir loft and only one other Sister had been present 
when a person fell in the choir loft and she didn’t know 
whether the fall she observed was before or after the fall 
of Mrs. Gleason and she doesn’t recollect whether she 
reported to the Superior. The only evidence of a fall 
prior to Mrs. Gleason’s fall was a single isolated case 
involving Mrs. Elliott in 1938, 7 years before. 

Evidence of prior acts of negligence is inadmissible for 
the purpose of proving the particular negligent act charged. 
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Delaware L. & W. Co. v. Converse, 139 U. S. 469, 11 
S. Ct. 569, 35 L. Ed. 213; 

Fountaine v. Washington E. <£ E. Co., 42 App. D. C. 

295; 

Small v. Penn. R. R. Co., 65 App. D. C. 112, SO F. (2d) 

704. 

The only purpose-of the introduction of evidence as to 
prior accidents is to show notice to the defendant of the 
dangerous condition of the premises. 

In the case of District of Columbia v. Armes, 107 U. S. 
519, 2 S. Ct. 840, 27 L. Ed. 618, involving a fall by a pedes¬ 
trian on the defective sidewalk, the Supreme Court said: 

(p. 525) * * The frequency of accidents at a 

particular place would seem to be good evidence of 
its dangerous character—at least, it is some evidence 
to that effect. * * * Here the character of the place 
was one of the subjects of inquiry to which attention 
was called by the nature of the action and the plead¬ 
ings, and the defendant should have been prepared 
to show its real character in the face of any proof 
bearing on this subject. 

‘‘Besides this, as publicity was necessarily given 
to the accidents, they also tended to show the danger¬ 
ous character of the locality was brought to the atten¬ 
tion of the city authorities.” (Italics ours) 

In Capital Traction Company v. Copland (1917), 47 App. 
D. C. 152, our Court of Appeals said: 

(p. 156) “The first point raised by the appellant 
is that the court erred in admitting over its objection 
certain testimony with respect to prior accidents. These 
accidents resulted from the hands or arms of pas¬ 
sengers coming into contact with light poles located 
similarly to the one which injured plaintiff. This 
testimony was received for the sole purpose of bring¬ 
ing home to the company notice that there were poles 
so near its passing cars as to endanger the safety of 
passengers. The pole that caused one of the accidents 
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was next to the one which injured plaintiff, while the 
pole producing the other accident was about three 
blocks away. In each case the pole stood about the 
same distance from the cars. Appellant had knowl¬ 
edge of these accidents, suit having been brought 
against it by one of the injured parties. We think the 
evidence was competent. * * *” (Italics ours) 

In Robins v. Pitcairn (1941), (CCA-7), 124 F. (2d) 734, 
the Court said: 

(p. 737) “Plaintiff next contends that the court 
erred in excluding evidence of prior accidents at the 
same crossing. * * * In discussing the applicable rule, 
the court in the case of Moore v. Bloomington etc. K. 
Co., 295 Ill. 63, 67, 128 N. E. 721, said: ‘The rule in 
relation to the competency of testimony or other ac¬ 
cidents is that, where such testimony tends to show 
the common cause of the accidents to be a dangerous 
unsafe thing, or condition, the evidence as to such 
accidents is competent, not for the purpose of showing 
independent acts of negligence, but for the limited 
purpose of showing the unsafe thing or condition 
common to such independent accidents, and that the 
frequency of such accidents tends to show knowledge 
of such condition. * * *’ In our case the offer of 
proof did not include an offer to prove the conditions 
prevailing at the time of the two prior accidents. 
Under the circumstances the court did not err in 
sustaining the objection.” 

In Small v. Pennsylvania R. R. Co., supra , the Court in 
affirming a directed verdict for defendant said: 

(p. 115) “Error is assigned in the rejection of 
plaintiff’s offer to prove the details of an accident 
which occurred at this railway crossing in 1921, eleven 
years prior to the date of the accident under consider¬ 
ation. Evidence as to prior accidents is admissible 
only for the purpose of charging the defendant with 
notice of defects or physical conditions which are 
dangerous. D. C. v. Armes, 107 U. S. 419, 2 S. Ct. 
840, 27 L. Ed. 618; Capital Traction Co. v. Copland, 
47 App. D. C. 152. The principle announced in those 
cases related solely to the question of notice. * * *” 
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in tlic present case, the appellee owed no duty of exer¬ 
cising reasonable care for the safety of the appellants in 
the unlimited use of the choir loft and there was no com¬ 
petent evidence offered to show that the appellee had any 
notice of a defective and dangerous condition in its choir 
loft. Certainly one isolated instance of a fall and that 
7 years before the appellant Lillian Gleason fell is not 
competent evidence to charge notice to the Academy of 
the Holy Cross in this matter, even if it did owe the duty 
of ordinary care (which is not admitted here). 

The appellants’ own testimony as to the conditions in 
the choir loft are not helpful in determining a “dangerous 
condition”. The mere absence of lights is not negligence 
when such lights, ample in number and in size, were present 
but were not lighted. There is no testimony that the choir 
loft should have been kept lighted all the day and night. 
It is certainly not the usual custom in churches and chapels. 
The levels in the choir loft were not similar to stairways 
leading to or from some normally used portion of the 
school premises. The appellee owed no duty to keep the 
choir loft lights on except when persons were rightfully 
using the same as a choir loft or while playing an electric 
organ or while music lessons were being given there. A 
light switch just within the doorway to the left was pro¬ 
vided for putting on the lights when needed. (App. 69) 
Sister Lillian says she put on the lights for her mother 
and father so that they could read their prayer books at 
Mass. But even without lights, as the appellants say, the 
choir loft was used with safety and comfort by the Gleasons 
when at prayer which was their sole purpose for coming 
to and using the choir loft attended by their daughter 
Sister Lillian. 

The appellee therefore respectfully contends that all 
the evidence in the case proves that it was not guilty of 
any active negligence against the plaintiff Lillian Gleason 
which resulted in her injury. It is further contended that, 
even if it could be said that the appellant Lillian Gleason 
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had its permission to use the first or entrance level of the 
choir loft for participation in the chapel services below, 
such use did not extend to the front part of the choir loft 
at the time she sustained her fall and that the appellee had 
fully exercised care beyond its duty in the premises by, 
providing a place for her comfort and convenience in 
the rear of the choir loft, where, attended by Sister Lillian, 
the appellants had safely and properly used the choir loft 
for the purposes for which the invitation had been origi¬ 
nally implied. It is further contended that in seeking to 
go down to the front of the choir loft for her own purposes 
and convenience, appellant Lillian Gleason had gone beyond 
the limit of her invited use of the rear or first level thereof 
for participation in religious services and prayer. It is 
further contended that the mere absence of light in the 
choir loft at the time, when adequate light fixtures and a 
conveniently located switch had been provided, is not 
active negligence on the part of the appellee for which it 
should be held liable to a social guest. Absence of illu¬ 
mination in a choir loft, where lights are only used on 
special occasions, is at the most only passive negligence. 

The learned trial justice himself in passing upon ap¬ 
pellee’s motion for judgment at the conclusion of the case 
stated that the place where Mrs. Gleason fell was not “in¬ 
herently dangerous”. By that statement is clearly meant 
that, upon all the evidence, there was no proof that the 
construction of the levels in the choir loft was improper 
and that the illumination in the choir loft was not adequate 
if the lights had been turned on. The real explanation of 
the entire case lies in the attempted use of other parts of 
the choir loft by the appellant Lillian Gleason either with¬ 
out being familiar with or failing to recall the choir loft 
levels and without switching on the lights. That was the 
real cause of her fall, and it was not due to a violation of 
any duty of appellee to her to either keep the lights lighted 
in the choir loft at all times and for all purposes of use 
by her or to warn her that there were levels on the floor 
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of the choir loft. Every person knows or should know that 
a balcony in a church or a chapel or a theater is usually 
constructed upon different levels to permit easier view. 

4. Upon the Uncontroverted Facts in the Testimony, 
i and the Law Applicable Thereto, It Was the Plain Duty 
of the Trial Court to Direct a Verdict for Appellee. 

The rule applicable in the District of Columbia on a 
motion for a directed verdict and equally applicable to a 
motion to set aside the verdict under Rule 50 (b) has been 
well settled by the decisions in this jurisdiction. The evi¬ 
dence must be construed most favorably to the plaintiff 
and he is entitled to the full effect of every legitimate in¬ 
ference therefrom. If upon the evidence so considered, 
reasonable men might differ, the case should go to the jury. 
On the other hand, if no reasonable men could reach a 
verdict for the plaintiff, the motion should be granted. 
A mere scintilla of evidence is not sufficient. The question 
is not whether there is any evidence but whether there is 
i any upon which a jury can properly proceed to find a ver¬ 
dict for the party upon whom the onus of proof is im¬ 
posed; the burden being upon the plaintiff to establish 
both the negligence and the injury, and if the evidence 
fails to support either element, the motion should be 
granted. 

Gunning v. Cooley, 281 U. S. 90, 95, 50 S. Ct. 231, 74 
L. Ed. 720; 

Shewmaker v. Capital Transit Company, 79 U. S. App. 

D. C. 102; 

McWilliams v. Shepherd, 75 U. S. App. D. C. 334, 127 
F. (2d) 18; 

Roberts v. Capital Transit Company, 76 U. S. App. 
D. C. 367, 131 F. (2d) 871; 

Bell v. Brown, 76 U. S. App. D. C. 5, 128 F. (2d) 317; 

Pessagno v. Euclid Investment Co., 72 App. D. C. 141, 

' 112 F. (2d) 577. 
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Question as to whether the owner of the premises owed 
any duty to the party injured on the premises is a question 
of law for the Court. 

McClelland v. Baltimore & 0. C. T. R. Co. (CCA-7) 
(1941), 123 F. (2d) 734; 

Jackson v. Capital Transit Company, 69 App. D. C. 
147, 99 F. (2d) 380; 

Duncan v. Montgomery Ward & Co. (CCA-8), 108 F. 
(2d) 848; 

Jaggers v. Southeastern Greyhound Lines Inc. (CCA- 
6), 126 F. (2d) 762; 

Fleming v. Fisk, 66 App. D. C. 350, 87 F. (2d) 747; 

Boaz v. Windridge & Handy, 70 U. S. App. D. C. 24. 
The practice of directing verdicts when there is only a 
scintilla of evidence “not only saves time and expense, but 
gives ‘scientific certainty to the law in its application to 
the facts and promotes the ends of justice’ Pennsyl¬ 
vania R. R. v. Chamberlain, 288 U. S. 333, 334, 52 S. Ct. 391, 
394, 77 L. Ed. 819. 

In this case the facts are clear and uncontradicted. The 
appellant Lillian Gleason, a social guest on the premises 
of appellee school, as a licensee on the appellee’s property 
took the property as she found it in the absence of any 
proof of active negligence on appellee’s part. No active 
negligence was charged in the complaint against appellee 
by appellants and no active negligence was proved by any 
part of the testimony. 

For her own convenience by reason of a heart ailment, 
appellant was permitted to use the first or entrance level 
within the doorway of the choir loft when religious serv¬ 
ices were being held in the chapel auditorium below. Ac¬ 
companied on each “visit” to the choir loft for that pur¬ 
pose, appellant Lillian Gleason safely and comfortably 
used the chairs arranged for participation on this level. 
Whether or not lights were lighted on the occasion of 
three such “visits” is immaterial. Sister Lillian, her 
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daughter, who accompanied her, says that lights were on 
so they could take part in the services. No other part of 
the choir loft was being used at that time nor was it 
arranged for use by anybody. At the time of her unfortu¬ 
nate fall, appellant Lillian Gleason returned to the choir 
loft, for her own objective and not to take part in a re- 
ilgious service below, failed to put on the lights by a 
switch near the door to the choir loft, and “stepped off 
into space” in the darkness when she sought to go to the 
front of the choir loft several levels below the entrance 
level. 

There certainly can be no reasonable contention under 
these facts that the appellee had violated any duty im¬ 
posed upon it. Appellee was not an insurer of the prem¬ 
ises. Every effort had been made to provide for the com¬ 
fort and pleasure of appellants during their social Xmas 
visit to their daughter. There was no evidence of im¬ 
proper construction of the choir loft. There was no evi¬ 
dence that the choir loft did not have adequate lighting 
when turned on. Therefore there was no hidden or con¬ 
cealed danger recently created by appellee in the choir loft 
to which the attention of appellants should have been called 
in advance. There was every opportunity for the appel¬ 
lants to have noted the levels in the choir loft on the occa¬ 
sion of three prior visits there. Reasonable persons would 
have known and anticipated that there were levels in every 
church or theater balcony. All the testimony is fully in 
accord with proper construction and proper maintenance 
of the choir loft and with improper and careless use thereof 
by appellant Lillian Gleason beyond any implied invitation 
for that purpose. 
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CONCLUSION 

There is nothing in the record of testimony in this case 
that would have justified the trial justice in overruling ap¬ 
pellee’s motion below for a directed verdict and his action 
in granting a judgment for the appellee school upon the 
facts and the law was correct and proper and should be 
affirmed on this appeal. 
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